1. THE BASIC NATURE OF FEDERAL RESERVED WATER
RIGHTS

WINTERS v. UNITED STATES

Supreme Court of the United States, 1908,
207 U.S. 584,

Mg Jusrice McKenna delivered the opinion of the court.

This suit was brought by the United States to restrain appellants
and others from constructing or maintaining dams or reservoirs on the
Milk River in the State of Montana, or in any manner preventing the
water of the river or its tributaries from flowing to the Fort Belknap
Indian Reservation.

The allegations of the bill, so far as necessary to state them, are as
follows: On the first day of May, 1888, a tract of land, the property of the
United States, was reserved and set apart “as an Indian reservation as
and for a permanent home and abiding place of the Gros Ventre and
Assiniboine bands or tribes of Indians in the State (then Territory) of
Montana, designated and known as the Fort Belknap Indian Reserva-
tion.” The tract has ever since been used as an Indian reservation and as
the home and abiding place of the Indians. * * *

It is alleged that “‘notwithstanding the riparian and other rights” of
the United States and the Indians to the uninterrupted flow of the
waters of the river the defendants, in the year 1900, wrongfully entered
upon the river and its tributaries above the points of the diversion of the
waters of the river by the United States and the Indians, built large and
substantial dams and reservoirg, and by means of canals and ditches and
waterways have diverted the waters of the river from its channel, and
have deprived the United States and the Indians of the use thereof. And
this diversion of the water, it is alleged, has continued until the present
time, to the irreparable injury of the United States, for which there is no
adeguate remedy at law.

[Defendants answered that they had begun their diversions up-
stream] without having notice of any claim made by the United States or
the Indians that there was any reservation made of the waters of the
river or its tributaries for use on said reservation * * * [and acting in
the belief that] all of the waters on the [federal] lands open for settle-
ment * * * were subject to appropriation [under federal and state law]
in like manner as water on other portions of the public domain [they
entered and settled the public lands and acquired title to them under the

homestead and desert land laws. They also posted the required notices to
establish water rights under state law, and] expended many thousands of
dollars in constructing dams, ditches and reservoirs, and in improving
said lands, building fences, and other structures * * *. [Defendants also
alleged that] if they are deprived of the waters “their lands will be
ruined, it will be necessary to abandon their homes, and they will be
greatly and irreparably damaged, the extent and amount of which

damage cannot now be estimated, but will greatly exceed $100,000”

The case, as we view it, turns on the agreement of May, 1888,
resulting in the creation of Fort Belknap Reservation. In the construc-
tion of this agreement there are certain elements to be considered that
are prominent and significant. The reservation was a part of a very
much larger tract which the Indians had the right to occupy and use and
which was adequate for the habits and wants of a nomadic and uncivi-
lized people. It was the policy of the Government, it was the desire of the
Indians, to change those habits and to become a pastoral and civilized



but a smaller tract would be inadequate without a change of conditions.
The lands were arid and, without irrigation, were practically valueless.
And yet, it is contended, the means of irrigation were deliberately given
up by the Indiens and deliberately accepted by the Government. The
lands ceded were, it is true, also arid; and some argument may be urged,
and is urged, that with their cession there was the cession of the waters,
without which they would be valueless, and “civilized communities could
not be established thereon.” And this, it is further contended, the
Indians knew, and yet made no reservation of the waters. We realize
that there is a conflict of implications, but that which makes for
retention of the waters is of greater force than that which makes for
their cession. The Indians had command of the lands and the waters—
command of all their beneficial use, whether kept for hunting, “and
grazing roving herds of stock,” or turned to agriculture and the arts o'f
civilization. Did they give up all this? Did they reduce the area of their
occupation and give up the waters which made it valuable or adequate?
And, even regarding the allegation of the answer as true, that there are
springs and streams on the reservation flowing about 2,900 inch.es of
water, the inquiries are pertinent. If it were possible to believe affirma-
tive answers, we might also believe that the Indians were awed by the
power of the Government or deceived by its negotiators. Neither view is
possible. The Government is asserting the rights of the Indians. But
extremes need not be taken into account. By a rule of interpretation of
agreements and treaties with the Indians, ambiguities occurring will _be
resolved from the standpoint of the Indians. And the rule should certain-
ly be applied to determine between two inferences, one of which would
support the purpose of the agreement and the other impair or defeat it.
On account of their relations to the Government, it cannot be supposed
that the Indians were alert to exclude by formal words every inference
which might militate against or defeat the declared purpose of them-

selves and the Government, even if it could be supposed that they had
the intelligence to foresee the “double sense” which might some time be
urged against them.

Another contention of appellants is that if it be conceded that there
was a reservation of the waters of Milk River by the agreement of 1888,
vet the reservation was repealed by the admission of Montana into the
Union, February 22, 1889, ¢. 180, 25 Stat. 676, “upon an equal footing
with the original States.” The language of counsel is that “any reserva-
tion in the agreement with the Indians, expressed or implied, whereby
the waters of Milk River were not to be subject of appropriation by the
citizens and inhabitants of said State, was repealed by the act of
admission.” But to establish the repeal counsel rely substantially upon
the same argument that they advance against the intention of the
agreement to reserve the waters. The power of the Government to
reserve the waters and exempt them from appropriation under the state
laws is not denied, and could not be. United States v. The Rio Grande
Dam & Irrig. Co., 174 U.S. 690, 702; United States v. Winans, 198 U.S.
371. That the Government did reserve them we have decided, and for a
use which would be necessarily continued through years. This was done
May 1, 1888, and it would be extreme to believe that within a year
Congress destroyed the reservation and took from the Indians the
consideration of their grant, leaving them a barren waste—took from
them the means of continuing their old habits, yet did not leave them
the power to change to new ones.

Appellants” argument upon the incidental repeal of the agreement
by the admission of Montana into the Union and the power over the
waters of Milk River which the State thereby acquired to dispose of them
under its laws, is elaborate and able, but our construction of the
agreement and its effect make it unnecessary to answer the argument in
detail. For the same reason we have not discussed the doctrine of
riparian rights urged by the Government.

Decree affirmed.



