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periods of the nation’s history. One of these fundamental rights was expressed in
these words, found in Magna Carta: "No freeman shall be taken or imprisoned or
be dissected of his freehold or liberties or free customs, or be outlawed or exiled, or
any otherwise destroyed; nor will we pass upon him or condemn him but by lawful
judgment of his peers or by the law of the Jand.”’” English constitutional writers
expound this article as rendering life, liberty, and property inviolable, except by
due process of law. This is the very right which the plaintiffs in error claim in this
case. ... Blackstone classifies these fundamental rights under three heads, as the
absolute rights of individuals, to wit: the right of personal security, the right of
personal liberty, and the right of private property.... These are the fundamental
rights which can only be taken away by due process of law, and which can only
be interfered with, or the enjoyment of which can only be modified, by lawful
regulations necessary or proper for the mutual good of all; and these rights, I
contend, belong to the citizens of every free government.

For the preservation, exercise, and enjoyment of these rights the individual
citizen, as a necessity, must be left free to adopt such calling, profession, or trade
as may seem to him most conducive to that end. Without this right he cannot be a
freeman. This right to choose one’s calling is an essential part of that liberty which
it is the object of government to protect; and a calling, when chosen, is a man’s
property and right. Liberty and property are not protected where these rights are
arbitrarily assailed. . ..

The Constitution, it is true, as it stood prior to the recent amendments, specifies,
in terms, only a few of the personal privileges and immunities of citizens, but
they are very comprehensive in their character. The States were merely prohibited
from passing biils of attainder, ex post facto laws, laws impairing the obligation of
contracts, and perhaps one or two more. But others of the greatest consequence
were enumerated, although they were only secured, in express terms, from invasion
by the Federal government; such as the right of habeas corpus, the right of trial by
jury, of free exercise of religious worship, the right of free speech and a free press,
the right peaceably to assemble for the discussion of public measures, the right to
be secure against unreasonable searches and seizures, and above all, and including
almost all the rest, the right of not being deprived of life, liberty, or property, without due
process of law. These, and still others are specified in the original Constitution, or in
the early amendments of it, as among the privileges and immunities of citizens of
the United States, or, what is still stronger for the force of the argument, the rights
of all persons, whether citizens or not. ...

Admitting . .. that formerly the States were not prohibited from infringing any
of the fundamental privileges and immunities of citizens of the United States,
except in a few specified cases, that cannot be said now, since the adoption of the
fourteenth amendment. In my judgment, it was the intention of the people of this
country in adopting that amendment to provide National security against violation
by the States of the fundamental rights of the citizen.

... [Alny law which establishes a sheer monopoly, depriving a large class of
citizens of the privilege of pursuing a lawful employment, does abridge the privileges
of those citizens. . .. [Italso deprives them] of liberty as well as property, without due
process of law. Their right of choice is a portion of their liberty; their occupation is
their property. Such a law also deprives those citizens of the equal protection of the
laws, contrary to the last clause of the section. . ..
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It is futile to argue that none but persons of the African race are intended to
be benefited by this amendment. They may have been the primary cause of the
amendment, but its language is general, embracing all citizens. and T think it was
purposely so expressed.

The mischief to be remedied was not merely slavery and its incidents and
consequences; but that spirit of insubordination and disloyalty to the National
government which had troubled the country for so many years in some of the States.
and that intolerance of free speech and free discussion which often rendered life
and property insecure, and led to much unequal legislation. The amendment was
an attempt to give voice to the strong National yearning for that time and that
condition of things, in which American citizenship should be a sure guaranty of
safety, and in which every citizen of the United States might stand erect on every
portion of its soil, in the full enjoyment of every right and privilege belonging (o a
freeman, without fear of violence or molestation. . ..

Discussion

1. General constitutional law. Before Justice Miller comes to the Reconstruction
amendments, he discusses whether the Louisiana statute is within the state’s police
power. This may have been gratuitous, especially because the Slaughter-House
Cases came before the Court on writ of error to the Louisiana Supreme Court.
But, especially taken together with Justice Miller's opinion a vear later in Loan
Association v. Topeka, 87 U.S. (20 Wall.) 6565 (1874), it indicates that the notion
of a ““general constitutional law”’ remained alive and well after the Civil War. Loan
Association invahidated municipal bonds, issued for the benefit of a private ironworks.
on the ground that their issuance lay beyond the state’s taxing power:

It must be conceded that there are such rights in every free government bevond the
control of the State. A government which recognized no such rights, which held the
lives, the liberty, and the property of its citizens subject at all times to the absolute
disposition and unlinited control of even the most democratic depository of power. is
after all but a despotism....

The theory of our governments, State and National, is opposed to the deposit of
unlimited power anywhere. The executive, the legislative, and the judicial branches of
these governments are all of limited and defined powers.

There are limitations on such power which grow out of the essential nature of all
free governments. Immplied reservations of individual rights, without which the social
compact could not exist, and which are respected by all governments entitled to the
name. No court, for instance, would hesitate to declare void a statute which enacted
that A. and B. who were husband and wife to each other should be so no longer,
but that A. should thereafter he the husband of C., and B. the wife of D. Or which
should enact that the homestead now owned by A. should no tonger be his, but should
henceforth be the property of B.

Of all the powers conferred upon government that of taxation is most liable to
abuse. ... The power to tax is ... the strongest, the most pervading of all the powers
of government, reaching directly or indirectly to all classes of the people. It was said
by Chief Justice Marshall, in the case of McCulloch v. The State of Maryland. thar the
power to tax is the power to destroy. ...

To lay with one hand the power of the government on the property of the citizen,
and with the other to bestow it upon favored individuals to aid private enterprises and
build up private fortunes, is none the less a robhery because it is done under the forms
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of law and is called taxation. This is not legislation. It is a decree under legislative
forms....%

Several years later, in Davidson v. Louisiana, 96 U.S. 97 (1878), the Court drew
a sharp jurisdictional boundary between general constitutional law and the clauses
of the Fourteenth Amendment. On appeal from the Louisiana Supreme Court, the
owners of real estate in New Orleans claimed that a certain property tax deprived
them of property without due process of law. Justice Miller noted that the due
process clause was increasingly being invoked to bring before the Supreme Court
“‘the abstract opinions of every unsuccessful litigant in a State court of the justice
of the decision against him, and of the merits of the legislation on which such a
decision may be founded.” Miller wrote that the city tax “‘may violate some provision
of the State Constitution against unequal taxation; but the Federal Constitution
imposes no restraints on the States in that regard. . .. It may possibly violate some of
those principles of general constitutional law, of which we could take jurisdiction if
we were sitting in review of a Circuit Court of the United Srtates, as we were in Loan
Association v. Topeka...."”

2. “Privileges or immunities.” Justice Miller reaffirmed the Court’s earlier holding
that the privileges or immunities clause of Article IV, section 2, had no substantive
content: The clause did not require a state to grant any particular right to any
person, but only prevented a state from conferring certain benefits on its own
citizens while denying them to citizens of other states. The Court acknowledged
that the Fourteenth Amendment ‘“‘privileges or immunities’” clause, by contrast,
protected certain rights of citizens against infringement even by their own state.
What are these rights? ,

3. Rights arising out of a citizen’s relationship with the national government. Justice
Miller wrote for the Court that the Fourteenth Amendment clause protects rights
“which owe their existence to the Federal government, its National character, its
Constitution, or its laws.” His hodgepodge of illustrations does not illuminate.
Some of the examples simply incorporate the privileges or immunities clause of
Article IV and other provisions of the Civil War amendments. Others, such as the
right to federal protection "'on the high seas or within the jurisdiction of a forelgn
country,”’ seem beyond a state’s ability to infringe. But certain interests that might
be thought to arise out of a citizen’s relationship with the national government are
susceptible to infringement by the states, for example, the rights to assemble to
discuss matrters pertaining to the government and to petition the government and
the right of access to federal courts and to other federal agencies. See Hague v.

54. Only Justice Clifford dissented, writing:

State constitutions may undoubtedly restrict the power of the legislature to pass laws, and it is
plain that any Jaw passed in violation of such a prohibition is void, but the better opinion is rhat
where the constitution of the State contains no prohibition upon the subject, express or implied,
neither the State nor Federal courts can declare a statute of the State void as unwise, unjust, or
inexpedient, nor for any other cause, unless it be repugnant to the Federal Constitution. Except
where the Constitution has imposed limits upon the legislative power the role of law appears to be
that the power of legislation must be considered as practically absolute, whether the law operates
according to natural justice or not in any particular case. . ..

Courts cannot nullify an act of the State legislature on the vague ground that they think it
opposed to a general latent spirit supposed to pervade or underlie the constitution, where neither
the terms nor the implications of the instrument disclose any such restriction. Such a power is
denied to the courts, because to concede it would be to make the courts sovereign over both the
constitution and the people, and convert the government into a judicial despotism.
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CIO, 307 U.S. 496 (1939). To be sure, even without the privileges or immunities
clause, Congress could enact legislation under its Article I powers to secure these
rights—indeed, to secure them for noncitizens as well as citizens and against
infringement by private persons as well as by states. But the privileges or immunities
clause provides an explicit guarantee of the rights of citizens against state invasion
that is self-executing —i.e., binding on the states and enforceable by the judiciary
even in the absence of congressional implementing legislation.

4. Fundamental or natural rights. Justice Field asserted broadly that the clause “‘was
intended to give practical effect to the declaration of 1776 of inalienable rights, rights
which are gifts of the Creator, which the law does not confer but only recognizes.”
And Justice Bradley asserted that among the rights of citizens are Blackstone’s
“three absolute rights of individuals,”” which encompass the ““privilege of engaging
in any lawful employment for a livelihood.”” Field and Bradley were, at the least.
trying to read the privileges or immunities clause of the Fourteenth Amendment to
incorporate ‘‘general constitutional principles’’ —though it is hardly clear that the
Louisiana monopoly ran afoul of those principles.

5. The provisions of the Bill of Rights. Justice Bradley also suggested that the privileges
and immunities of citizens of the United States include the guarantees of the first
eight amendments to the Constitution. Although the Court never held that any
clause of the Fourteenth Amendment fully incorporates the Bill of Rights, almost
all of the provisions have been made binding on the states through ‘“'selective
incorporation’’ into the due process clause. See the Introduction to Part Two, infra.

6. “Due process.” The due process clause of the Fourteenth Amendment is identical
to the due process clause of the Fifth Amendment. The Fifth Amendment clause.
as its language implies, was generally understood to address the procedures by which
individuals’ rights and liabilities were adjudicated. Procedural due process is not
concerned with the validity of laws that deprive people of life, liberty, or property
under specified conditions, but rather with the procedures that must be followed
in determining whether those conditions in fact exist. Shortly before the Civil War,
in Murray v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272 (1855).
Justice Curtis thus described the origin and scope of the due process clause of the
Fifth Amendment:

The words, “‘due process of law,” were undoubtedly intended to convey the same
meaning as the words, by the law of the land,”” in Magna Carta. Lord Coke. in his
commentary on those words says they mean due process of law. The constitutions which
had been adopted by the several States before the formation of the federal constitution,
following the language of the great charter mmore closely, generally contained the words,
“but by the judgment of his peers, or the law of the land.” . ..

The constitution contains no description of those processes which it was intended (o
allow or forbid. It does not even declare what principles are to be applied to ascertain
whether it be due process. It is manifest that it was not left to the legislative power to
enact any process which might be devised. The article is a restraint on the legislative
as well as on the exccutive and judicial powers of the government, and cannot he
so construed as to leave congress free to make any process ‘‘due process of law.”
by its mere will. To what principles, then, are we to resort to ascertain whether this
process, enacted by congress, is due process? To this the answer must be twofold. We
must examine the constitution itself, 1o see whether this process be in conflict with
any of its provisions. If not found to be so, we must look to those settled usages and
modes of proceeding existing in tlhie common and statute law of England. before the
emigration of our ancestors, and which are shown not to have been unsuited to their

327



328 Chapter‘4. From Reconstruction to the New Deal: 1866-1934

civil and political condition by having been acted on by them after the settlement of
this country.?

Plaintiffs in the Slaughter-House Cases were not attacking an adjudicatory proce-
dure but rather the substantive appropriateness or fairness of the slaughter-house
monopoly. Recall that, in Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857),
Chapter 3 supra, Taney had similarly attacked the Missouri Compromise on the
ground that it deprived slaveholders of their property and liberty without due pro-
cess of law. In other words, the plaintiffs in the Slaughter-House Cases and Taney
in Dred Scoti were concerned, not with the fairness of procedures by which rights
and obligations are adjudicated, but with the substantive ordering of those rights.
Justice Miller's quick dismissal of the substantive due process claim may have reflected
both the majority’s acknowledgment of the historical purpose of the clause and its
aversion to the Dred Scott decision, from which the Court was still smarting. But
it may also have reflected the view that plaintiff’s claim was without merit on any
constitutional (large or small “‘c¢’’) theory. For only a year later, in Bartemeyer v.
Louisiana, 85 U.S. (18 Wall.) 129 (1874), Miller commented that the application
of a state prohibition law to liquor held for sale before the law's enactment would
present the ‘“‘very grave question ... [w]hether this would be a statute depriving
{the owner] of his property without due process of law.”’

7. Slaughter-House and bifurcated citizenship. Professor LaRue sees ‘‘a clear con-
tinuity, on a question of citizenship, between Dred Scott and the Slaughter-house
Cases.”” By stating that ‘‘the distinction between citizenship of the United States and
citizenship of a State is clearly recognized” by the Fourteenth Amendment, Justice
Miller *'preserved one of the most important features’” of the carlier case. He holds
“‘that the privileges and immunities of the two types of citizenship are different, and
that the United States Constitution protects only the national privileges,”” which are
in fact of limited import.

[T]he true import of the bifurcation is that all of the important rights are left to the
protection of the state governments. . ..

At this point the Slaughter-house Cases begin to look like the deep miirror image
of Dred Scott. Taney declared that blacks could not be citizens; ... the fundamental
purpose behind this move was to prevent blacks from claiming the privileges and
immunities of citizenship. With the adoption of the fourteenth amendment, blacks
become citizens, but Miller gutted the meaning of that by stripping citizenship of
any important legal consequences. So long as blacks cannot be citizens, enormous
importance is attached to the concept; as soon as blacks can become citizens, the

concept is drained of all meaning. (It is this sort of thing that gives paranoia a good
name.) "

8. The original understanding of the Fourteenth Amendment. Compare Justice Miller’s
characterization of the '‘one pervading purpose’ of the Reconstruction amend-
ments with Justice Bradley’s broader description of *‘the mischief to be remedied.”
Bradley is correct that, in reaction to threats to the institution of slavery, Confeder-
ate states had egregiously infringed civil liberties and that this had been a source

55. The Court has not adhered to this static view of procedural due process and has developed an
extensive doctrine concerning the procedures —e.g., notice. opportunity to he heard, opportunity to

confront adverse witnesses. the impartiality of the tribunal—in vartous circumstances. See Chapter 9,
infra, '

56. Lewis LaRue, The Continuing Presence of Dred Srott, 42 Wash. & Lee 1.. Rev. 57, 60-61 (1985).
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of national concern.?” Although the congressional debate over the Fourteenth
Amendment scarcely is unequivocal about its purpose and scope,®® the clear focus
was on racial discrimination, not on civil liberties as such. On the other hand, the
language of the Fourteenth Amendment was nat limited to racial concerns, and
some of its phrases had been used expansively in the debates over slavery preceding
the Civil War. Abolitionists indiscriminately invoked natural law, the Bill of Righits.
“the inherent rights of citizens,”” the rights to “'protection of the laws,”” and against
the “‘deprivation of liberty without due process of law™ to urge that slaverv vio-
lated the Constitution.3® As Dred Scott indicates, apologists for slavery countered in
similar terms.

9. Justice Field and Jacksonian egalitarianism. In his message vetoing the rechartering
of the Bank of the United States, Andrew Jackson cautioned that “*[t]here are no
necessary evils in government. Its evils exist only in its abuses. If it would confine
itself to equal protection, and, as Heaven does its rains, shower its favors alike on
the high and the low, the richh and the poor, it would be an unqualified blecss-
ing.”” Recall the distinction, relevant to the scope of the contract clause, hetween
ordinary property, which is presumed to be the result of the "‘natural,” prepo-
litical market process, and ‘‘privilege.” Justice Field opposed the state-mandatec
monopoly in the Slaughter-House Cases precisely because it represented a use
of state power to establish privileges that were in direct opposition to the kind of
“‘equal protection’’ sought by Jacksonian ideology. Consider Michael Les Benedic('s
comment:

{O]ne must recognize that there werce two related but distinct justifications for the
Jaissez-faire principle in the later nincteenth century. The first was based directly upon
classical economists’ conception of the "laws’ of economics, It suggested that ahmost
any government effort to overcome or channel those laws was doomed to failure. The
second was based on a concept of human liberty implicit in the principles of classical
ecopomics. It militated only against certain kinds of government interferences in the
economy, not agaiust all interference. That concept was that the power of government
could not legitimately be exercised to benefit one person or group at the expense
of others. It was this conviction—not the notion that all government economic
activity violated “‘immutable’” econonic laws—that lay at the heart of laissez-faire
constitutionalism.... [It] received wide support in late nineteenth<cenuuy America
not because it was based on widely adhered to economic principles and certainly
not because it protected entrenched economic privilege, but rather because it was
congruent with a well-established and accepted principle of American liberty. ™

57. See, e.g., Clement Eaton. Freedom of Thought in the Old South (1940) and the materials in
Chapter 3, supra, on suppression of the freedom of speech of critics of slavery.

58. See, e.g.. Charles Fairman, Reconstruction and Reunion 186488 (Part One). in & Histor of
the Supreme Court of the United States chs. 20-21 (1971); Fairman. Does the Fourteenth Amendment
Incorporate the Bill of Rights? The Original Understanding. 2 Stan. L. Rev. 5 (1949): Alexander Bickel.
The Original Understanding and the Segregation Decision, 69 Harv, L. Rev. 1 (1955).

59. See Jacobus tenBrock, Equal Under Law (1965), an expanded version of his Antislavery Origins
of the Fourteenth Amendment (1951): Howard Graham, The Early Antslavery Backgronnds ol the
Fourteenth Amendment, 1950 Wis. 1. Rev. 4749, 610: Graham. Our "‘Declaratory’” Fourtcenth Amend-
ment, 7 Stan. L. Rev. 3 (1954). These articles are reprinted in Graham, Evervman’s Constitution,
152, 295 (1968). See also Pamela Brandwein, Reconstructing Reconsiruction: The Supreme Court and
the Production of Historical Truth (1999}, which analyzes the dramatically different histories of the
Fourteenth Amendment.

60. Laissez-Faire and Liberty: A Re-Evaluation of the Mcaning and Origins of Laissez-Faire Constitu-
vonalism, 3 L. & Hist. Rev. 293. 298 (1985).
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Field came out of a tradition that bitterly opposed ‘“‘class legislation.”” William
Leggett, a Jacksonian writer, commented that “‘[p]Jower and wealth are continually
stealing from the many to the few.”” The rich and powerful are constantly seeking
10 monopolize the advantages of the Government, to hedge themselves around
with exclusive privileges, and elevate themselves at the expense of the great body
of the people.””® Although the great fear concerned the rich and the wellborn,
Benedict notes that Jacksonians did not accept ‘‘class legislation’ that benefitted
the poor. Instead, the watchword was an abstract notion of “equal rights,”” with
individuals free to make whatever use of such rights they wished within the economic
marketplace.

Consider also Washington University v. Rouse, 75 U.S. (8 Wall.) 439 (1869),
which concerned the validity of a Missouri charter that guaranteed the University
permanent immunity from state taxation. Such tax exemptions were quite common
and oft-litigated. The Supreme Court, in two 1854 decisions, Ohio Life Ins. & Trust
Co. v. Debolt, 57 U.S. 416, and Piqua Branch Bank v. Knoup, 57 U.S. 369, held
that an explicit grant of a tax exemption could not be rescinded without violating
the contract clause. Critics argued that the legislature retained an ‘“inalienable
power”’ to tax in behalf of the public welfare and that one legislature could not
bind its successor. Thus many jurists “‘began distinguishing between police power
regulations promoting the pubhc health, safety, and morals from those promoting
the public convenience. The former were, and the latter were not, sufficiently
crucial to social welfare to justify the revocation of express charter provisions.” ®
The majority in Rouse easily upheld the exemption. Justice Miller dissented, joined
by Chief Justice Chase and Justice Field: “'[N]o hindrance can be seen, in the
principle adopted by the court, to rich corporations, as railroads and express
companies or rich men, making contracts with the Legislatures, as they best may,
and with appliances as it is known they do use, for perpetual exemption from all
the burdens of supporting the government. The result of such a principle, under
the growing tendency to special and partial legislation, would be, to exempt the
rich from taxation, and cast all the burden of the support of government, and the
payment of its debts, on those who are too poor or too honest to purchase such
immunity.”” From a modern perspective, it may seem that Justice Field and other
laissez-faire constitutionalists were too insensitive to the opportunities for abuse
allowed the well-off within a market featuring dramatic inequalities of wealth, butit

would oversimplify to describe them merely as apologists for existing inequalities of
wealth.

Note: Myra Bradwell, Privileges and Immunities, and the Practice of Law

Rogers Smith writes that *‘the same clash between a liberal free labor interpreta-
tion of the [fourteenth amendment] and states’ rights republican views'’ reappeared
almost immediately in another case claiming a substantive right based on the privi-
leges and immunities clause. The Illinois Supreme Court refused Myra Bradwell a
license to practice law solely because she was a woman; no one doubted that she

61. Theodore Sedgewick, ed., Political Writings of William Leggett, i, 66-67 (1840}, quoted in id. at
319

6‘2.'Stcphen A. Siegel, Understanding the Nineteenth Century Contract Clause, The Role of the
Property-Privilege Distinction and *'Takings' Clause Jurisprudence, 60 S. Cal. 1.. Rev. 1, 52 (1986).
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otherwise qualified. Her attorney, Republican Senator Matthew Hale Carpenter,
cited the rights of the Declaration of Independence as among the *'privileges and
immunities’’ protected by the new amendment; among the specific rights protected
was that of laboring in one’s chosen vocation. *'[1]n the pursuit of happiness.” said
Carpenter, ‘‘all avocations, all honors, all positions, are alike open to every one|:]
in the protection of these rights all are equal before the law.”” As Smith notes, ' [b]v
resting his case on the liberal right to labor and drawing an analogy between the
discrimination against women and the racial oppressions the amendment was uni-
versally acknowledged to oppose, Carpenter made a very strong argument. He also
faced no opposing counsel.” 5 Nonetheless, the Gourt rebuffed Bradwell’s claim.

Justice Miller reiterated the limited scope of the privileges and immunities clause.
The “‘right’’ to practice law

in no sense depends on citizenship of the United States. It has not, as far as we know,
ever been made in any State, or in any case, to depend on citizenship at all. Certainly
many prominent and distinguished lawyers have been admitted to practice ... who
were not citizens of the United States or of any State. But, on whatever basis this right
may be placed, so far as it can have any relation to citizenship at all, it would seem that,
as to the courts of a State, it would relate to citizenship of the State, and as to Federal
courts, it would relate to citizenship of the United States.

... [Ulnless we are wholly and radically mistaken in the principles on which [the
Slaughter-House Cases] are decided, the right to control and regulate the granting
of licenses to practice law in the courts of a State is one of those powers which are
not transferred for its protection to the Federal government, and its exercise is in no
manner governed or controlled by citizenship of the United States in the party seeking
such licensure.

Justice Bradley wrote a concurring opinion joined by Justices Swayne and Ficld,
both of whom had dissented in the Slaughter-House Cases. Describing Bradwell as
claiming ‘“‘that it is one of the privileges and immunities of women as citizens to
engage in any and every profession, occupation, or employment in civil life,” he
responded:

It certainly cannot be affirmed, as an historical fact, that this has ever been established
as one of the fundamental privileges and immimities of the sex. On the contrary.
the civil law, as well as nature herself, has always recognized a wide difference in the
respective spheres and destinies of man and woman. Man is, or should be. woman’s
protector and defender. The natural and proper timidity and deticacy which belongs
to the female sex evidently unfits it for many of the occupations of civil life. The
constitution of the family organization, which is founded in the divine ordinance. as
well as in the nature of things, indicates the domestic sphere as that which properly
belongs to the domain and functions of wornanhood. The harimony, not to say identity.
of interests and views which belong, or should belong, to the family institution is
repugnant to the idea of a woman adopting a distinct and independent career from
that of lier husband. ...

Tt is true that many women are wminarried and not affected by any of the dutics.
complications, and incapacities arising oul of the married state. but these are exceptions
to the general rule. The paramount destiny and mission of woman are to fulfil the
noble and benign offices of wife and motlier. This is the law of the Creator. And the

63. Smith, supra note 51, at 260).
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rules of civil society must be adapted to the general constitution of things, and cannot
be based upon exceptional cases.

The humane movements of modern society, which have for their object the
multiplication of avenues for woman's advancement, and of occupations adapted to
her condition and sex, have my heartiest concurrence. But 1 am not prepared to
say that it is one of her fundamental rights and privileges to be admitted into every
office and position, including those which require highly special qualifications and
demanding special responsibilities.

Chief Justice Chase, who had been one of the leading abolitionist lawyers during
the 1850s, dissented without opinion.

Discussion

1. As in Minor v. Hapersett, Bradwell did not consider the equal protection clause
as a possible source of vindication of Bradwell's claims. What does this suggest about
the views held by late-nineteenth-century lawyers of the clause? What, if anything,
should that tell us about our own interpretation of the equal protection clause
today? (We shall consider this topic again in Part Two, infra.)

2. Separate Spheres. Bradley’'s opinion in Bradwell exemplifies the ‘‘separate
spheres” ideology of the late 19th century, under which social life was divided
into two spheres or domains with special gender competences for men and women.
According to this ideology, men were self-interested, self-seeking productive bread-
winners who competed in the market, while women were nurturing caretakers
centered in the home, who gave men relief from the vicissitudes of market life. The
separate spheres ideology reflected changes in economy and society in the 19th
century that produced new ways of conceptualizing gender relations. The authority-
based conception of the household and marriage — in which a husband exercised
dominion over his wife — gradually gave way to an affect-based conception, which
featured a cult of domesticity that imagined wives willingly submitting to their
husbands out of love and altruism. Thus, Bradley’'s opinion explains the exclusion
of women from the legal profession not in terms of her husband’s authority over her
but, rather, her obligations to home and hearth. On the development of the sepa-
rate spheres ideology, see, €.g., Linda K Kerber, Separate Spheres, Female Worlds,
Woman’s Place: The Rhetoric of Women'’s History, 75 J. Am. Hist. 9, 21 (1988);
Nancy F. Cott, The Bonds of Womanhood: Woman'’s Sphere in New England, 1780-
1835, at 63-100 (1977); see also Reva B. Siegel, 'The Rule of Love, Wife Beating as
Prerogative and Privacy, 105 Yale. L.]. 2117, 2142-2150 (1996).



