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no one argued that the federal government had the power to abridge or 
deny these and other liberties. In the absence of explicit mention in the 
Constitution, how were these rights to be protected? 

The most obvious way was by the political constraints of federalism 
and separation of powers, which required a convergence of opinions be­
fore laws could be enacted and enforced. Their protection also came from . 

\	 the fact that the powers of Congress were limited and enumerated. Even 
when Congress was ostensibly acting within its powers, the means it chose 
to employ might still be unnecessary or improper. Finally, the judiciary 
was to be the guardian of the Constitution when Congress exceeded its 
powers, including its lawmaking power under the Necessary and Proper 
Clause. Taken together these structural and textual constraints prevent 
whole categories of rights violations without having to discuss the rights 
themselves and contributed importantly to the legitimacy of the original 
constitution. 

When the opponents of the Constitution objected to the absence of a 
bill of rights, the Federalists argued that this additional protection was 
unnecessary because the Congress was not given any power to violate 
the rights retained by the people. "Why, for instance," asked Hamilton, 
"should it be said that the liberty of the press shall not be restrained, when 
no power is given by which restrictions may be irnposedj T'" As we have 
already seen, the Federalists also argued that adding a bill of rights would 

. be dangerous because the rights or liberties of the people were unenumer­
able and any rights that would be omitted would be rendered insecure. 

Despite their arguments, the Federalists were forced to promise a bill 
of rights to obtain enough support for ratification. When James Madison 
sought to honor this commitment in the first Congress, he was faced with 
solving the difficulty that he and his Federalist allies had noted just two 
years earlier. As soon as any particular rights or liberties were explicitly 
enumerated, the status of those left out of the enumeration became un­
clear. Were only the enumerated rights to be protected and the unenurner­
ated rights left unprotected? By "unprotected" I mean subject to being 
surrendered up to Congress to be abridged or denied at its sole discretion. 

Here, once again, is how Madison stated the problem when he intro­
duced his proposed amendments to the House: 

It has been objected alsoagainsta billof rights,that, byenumerating particular 
exceptions to the grant of power, it would disparage those rights which were 
not placed in that enumeration; and it might follow, by implication, that those 
rightswhichwere not singled out, were intended to be assigned into the hands 
of the General Government, and wereconsequently insecure. This isone of the 

-IIi Federalist 84, 513-14 (Hamilton). 
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most plausible arguments I have ever heard urged against the admission of a 
billof rights into this system; but I conceive, that it may be guarded against." 

Madison then referred the members to the portion of his proposal that 
read: 

The exceptions hereor elsewhere in the constitution, made in favor of particu­
lar rights, shall not beso construed as to diminish the just importance of other 
rightsretained by the people,or as to enlarge the powers delegated by the con­
stitution; but either as actual limitations of such powers, or as inserted merely 
for greater caution." 

Eventually, all of Madison's proposals were referred to a Select Com­
mittee of the House, which decided to list the amendments after the body 
of the original Constitution rather than insert them within the text. From 
this committee emerged the current text of the Ninth Amendment, which 
replaced the "diminish the just importance" language with the stronger 
phrase "deny or disparage." While there is much that is controversial 
about the Ninth Amendment, this story of its origin and enactment is not. 

What do Madison's original proposal, and his explanation of it, add 
to our understanding of the Ninth Amendment? First of all, Madison's 
placement of this provision is revealing. He put it at the end of the list of 
specific individual rights that he proposed be inserted in Article 1, Section 
9, immediately after the two individual rights already listed there-the 
rights of habeas corpus and the rights against bills of attainder and ex 
post facto laws-but before the other prohibitions of government power 
listed in Section 9 that are not easily conceived as individual rights, such 
as the prohibition on granting titles of nobility. This supports a conclusion 
that it refers to the same sorts of individual liberty rights that were explic­
itly enumerated in the Constitution and that it was to be accorded the 
same importance as the other provisions in that section. 

Then there are the words of the original proposal, which convey infor­
mation about the nature of both enumerated and unenumerated rights 
omitted from the otherwise stronger final version. Owing to his tendency 
to run parallel ideas together in a single sentence, Madison's original 
proposal is a bit difficult to follow. When disentangled, however, it I
shows clearly that the rights enumerated in the Bill of Rights were of at 
least two kinds. 

First were those enumerated rights that provided additional or " actual 
limitations" on the delegated powers beyond those that already existed. 
For example, prior to its amendment, the Constitution did not require 

47 Annals, 1:4S6 (statement of Rep. Madison) .
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jury trials in civil cases. In his speech to the House, Madison categorized 
these actual limitations as "positive rights" and gave the example of trial 
by jury." Second were those rights that were enumerated "merely for 
greater caution." As Madison explained, these refer to "those rights 
which are retained when particular powers are given up to be exercised 
by the Legislature.t"" Crucially, in his handwritten notes to this speech, 
Madison refers to these "rights which are retained" as "natural rights" 
and gives as an example of such a natural right the freedom of speech.!' 

Thus, according to how Madison used the term "retained" rights, we 
know that the "other" unenumerated rights "retained by the people" 
mentioned in the Ninth Amendment fall into the second category of his 
original proposal. They are the natural rights "which are retained when 
particular powers are given up to be exercised by the Legislature.?" A 
few of these rights were included in the Bill of Rights" for greater caution" 
but most were left unenumerated. They were not left textually unpro­
tected, however. The textual source of that protection was, initially, the 
limited powers scheme and the Necessary and Proper Clause, and soon 
thereafter the enumeration of certain rights coupled with the Ninth 
Amendment for the others. 

Madison's speech to the House also clarifies how constitutional rights, 
whether enumerated or unenumerated, relate to the delegated powers. 
Constitutional rights can limit both the ends of government as well as 
the means by which the legitimate ends of government are executed. As 
Madison explained (in another sentence combining parallel ideas), "the 
great object in view is to limit and qualify the powers of Government, by 
excepting out of the grant of power those cases in which the Government 
ought not to act, or to act only in a particular mode."s3 Disentangling this 
passage, we find that ends constraints" limit . . . the powers of Govern­
ment" by specifying when "the Government ought not to act." Means 
constraints "qualify the powers of Government" by specifying when 
"Government ought ... to act only in a particular mode." 

As an example of improper means, Madison offered the use of general 
warrants we discussed in chapter 7: "The General Government has a right 
to pass all laws which shall be necessary to collect its revenue; the means 
for enforcing the collection are within the direction of the Legislature: 
may not general warrants be considered necessary for this purpose 

49 Annals, 1:454. For this item, Madison's notes read: "4. positive rights resultg, as trial 
byjury." 

JO Ibid. 
JI Madison's notes read: "Contents of Bill or Rhts.... 3. natural rights retained as 

speach." 
J2 Annals, 1:454.
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••• ?"S4 As Madison's example suggests, the Necessary and Proper Clause 
exacerbates the means-end problem within a scheme of delegated powers. 
Authorizing the Congress "[t]o make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and all 
other Powers vested by this Constitution in the Government of the United 
States, or in any Department or Officer thereof" heightens the prospect 
that Congress or some department or officer of the general government 
may pursue a delegated enumerated end by means that infringe upon the 
rights retained by the people. Therefore, some regulation of the means 
employed to achieve enumerated governmental ends must supplement the . 
device of enumerating powers. 

In his speech, Madison explicitly linked the abuse of the Necessary and 
Proper Clause with the need for constitutional rights to constrain the 
means chosen by the general government: 

It is true, the powers of the General Government are circumscribed, they are 
directed to particular objects; but evenifGovernmentkeepswithin those limits, 
it has certain discretionary powerswith respect to the means,whichmayadmit 
of abuse to a certain extent, ... because in the constitution of the UnitedStates, 
there is a clause granting to Congress the power to make all laws which shall 
benecessary and proper for carryinginto executionall the powersvested in the 
Government of the UnitedStates,or in any department or officer thereof....55 

As the Supreme Court stated in Dennis v. United States." "[tjhe question 
with which we are concerned here is not whether Congress has such 
power, but whether the means which it has employed conflict with the 
First and Fifth Amendments to the Constitution. "S7 

In addition to placing "actual" or additional limits on the means by 
which government can accomplish its legitimate ends, Madison identifies 
a second power-constraining function of constitutional rights: constitu­
tional rights provide a "redundant" or cautionary safeguard in the event 
that delegated powers of government are given an overly expansive inter­
pretation. Constitutional rights can help hold government to its legitimate 
enumerated ends in two ways. Rights can prevent the adoption of an 
expansive interpretation of enumerated powers in the first instance. Fail­
ing this, once a power has been expansively interpreted, the direct judicial 
protection of enumerated and unenumerated rights holds government 
within some limits. 

54 Annals, 1:456. 
J.I Ibid., 455.
 
16 341 U.S. 494 (1951).
 
17 Ibid., 501 (emphasis added). See also Barenblau v. United States, 360 U.S. 109~ 112
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Madison himself used the Ninth Amendment to check an expansive 
construction of delegated powers during the debate over the constitution­
ality of the national bank. Near the end of his speech in which he argued 
that the powers to incorporate a bank and grant it a monopoly were 
beyond those granted to Congress under the Necessary and Proper 
Clause, he observed: "The latitude of interpretation required by the bill 
is condemned by the rule furnished by the Constitution itself. "58 As one 
authority for this "rule" of interpretation, Madison cited the Ninth 
Amendment: 

The explanatory amendments proposed by Congress themselves, at least, 
wouldbegoodauthoritywiththem;all theserenunciations of powerproceeded 
on a rule of construction, excluding the latitude now contended for.... He 
read several of the articles proposed, remarking particularly on the 11th [the 
Ninth Amendment] and 12th [theTenth Amendment], the former, as guarding 
against a latitude of interpretation; the latter, as excluding every source or 
power not within the Constitution itself." 

Thus, Madison viewed the Ninth and Tenth Amendments as playing 
distinct roles. Madison viewed the Tenth Amendment as authority for the 
rule that Congress could exercise only a delegated power. For example, 
Congress could not establish a post office or raise and support armies 
without a delegation of power to pursue these ends." In contrast, Madi­
son viewed the Ninth Amendment as providing authority for a rule 
against the loose construction of these powers---especially the Necessary 
and Proper Clause-when legislation affected the rights retained by the 
people. As Madison concluded in his bank speech: "In fine, if the power 
were in the Constitution, the immediate exercise of it cannot be essential; 
if not there, the exercise of it involves the guilt of usurpation.... "61 

58 Annals, 1:1899 (statement of Rep. Madison) (emphasis added). 
5' Ibid., 1901 (emphasis added). The numbering of the amendments changed because the 

first two amendments proposed by Congress were not ratified by the states. So what came 
to be called the First Amendment was originally the third amendment on the list submitted 
to the states. At the time Madison spoke, however, this outcome was not yet known. One 
of these two moribund proposals-which regulated congressional pay increases-became 
the Twenty-seventh Amendment in 1992 when it was finally ratified by a sufficient number 

of states. 
60 The Tenth Amendment is redundant of the list of enumerated powers coupled with the 

first sentence in Article I, which begins: "All legislative Powers herein granted shall be vested 
in a Congress of the United States...." U.S. Const., Art. I, § 1 (emphasis added). For this 
reason, whereas Madison highlighted the importance of the Ninth Amendment in his Bill 
of Rights speech, he viewed the Tenth Amendment as largely superfluous: "Perhaps other 
words may define this more precisely than the whole of the instrument now does. I admit 
they may be deemed unnecessary; but there can be no harm in making such a declara­

tion ...." Ibid., 441.
 
61 Ibid., 1902.
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Three years later, in 1794, Madison would again argue in Congress 
that the unenumerated rights retained by the people directly constrained 
congressional power. When Congress sought to censure the activities of 
certain self-created societies for their participation in the Whiskey Rebel­
lion earlier that year, Madison contended that "When the people have 
formed a Constitution, they retain those rights which they have not ex­
pressly delegated. "62 Here Madison was asserting that the unenumerated 
retained right to hold opinions constrained the power of Congress to issue 
a censure, in the same manner as "the liberty of speech, and of the 
press. "63 Indeed, "the censorial power is in the people over the Govern­
ment, and not in the Government over the people. "64 Strong words on 
behalf of supporters of insurrection. 

Madison's uses of the Ninth Amendment show that, like the natural 
rights that were enumerated, the unenumerated rights retained by the peo­
ple provide a twofold check on government power. Their existence argues 
against a latitudinarian interpretation of enumerated powers when those 
powers are used to restrict the liberties of the people; and the direct protec­
tion of the liberties of the people also effectively limits both the ends of 
government and the means by which these ends can legitimately be pur­
sued. This from the man who devised the Ninth Amendment. 

In his treatise on the Constitution, St. George Tucker offered a similar 
interpretation of the Ninth Amendment (while it was still referred to as 
the Eleventh). He begins his explanation of the Ninth and Tenth Amend­
ments by connecting them with the enumeration of powers and the N eces­
sary and Proper Clause. "All the powers of the federal government," he 
wrote, were "either expressly enumerated, or necessary and proper to the 
execution of some enumerated power. "65 He then described, as "one of I 
the rules of construction which sound reason has adopted," the principle 
"that, as exception strengthens the force of a law in cases not excepted, 
so enumeration weakens it, in cases not enumerated." This meant that, 
because the powers of government are enumerated, the inference from 
the text is that government is to have no powers beyond those expressly 
provided. 

Tucker then offers a rule of construction that follows from this infer­
ence. "[I]t follows, as a regular consequence, that every power which con­
cerns the right of the citizen, must be construed strictly, where it may 
operate to infringe or impair his liberty; and liberally, and for his benefit, 

62 Annals, 4:934 (statement of Rep. Madison). 
03 Ibid. 
"'Ibid. 
0.\ Tucker, "Of the Constitution of the United States," in appendix to Blackstone's Com­

mentaries (1), 307-8. 
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where it may operate to his security and happiness, the avowed object of 
the constitution.... "66 Tucker shared with Madison the view that the 
Ninth Amendment provided an argument against a latitudinarian inter­
pretation of the delegated powers, but he also made even clearer that the 
end of constitutional construction is the protection of individual liberty: 
both a "strict construction" of powers and "liberal construction" of 
rights. Tucker was proposing something very much like what I will call a 
"Presumption of Liberty." 

In other words, both the plain and original meanings of the Ninth 
Amendment require the strict construction of any power that restricts 
the exercise of individual liberty, whether that liberty is enumerated or 
unenumerated. The Ninth Amendment is, therefore, violated by the Foot­
note Four approach that limits protection solely to those retained rights 
that happen to be enumerated. It is violated as well by the Footnote Four­
Plus approach that extends protection to unenumerated liberties but only 
those few that courts havedeemed to be "fundamental." 

Before examining how the equal protection of unenumerated liberties 
can be accomplished, I turn to the alternative interpretations of the Ninth 
Amendment that have been offered as a way of diminishing the just im­
portance of the "other" rights retained by the people. 

The Views of Ninth Amendment Skeptics 

the 1980s, when the Ninth Amendment was almost entirely forgotten 
by lars, Russell Caplan proposed a theory that the rights to which 
the Nint endment referred were "those individual rights contained 
in the state co itutions, statutes, and common law."67 Because these 
laws could be chang by state legislative or constitutional processes, and 
because federal law supe des state law, the rights "retained by the peo­
ple" provide no constraint atever on government power. The Ninth 
Amendment merely affirmed that te laws and state constitutional rights 
were not repealed by the Bill of Ri s. This is the view of the Ninth 
Amendment that Robert Bork endorsed in he Tempting ofAmerica after 
his iII-fated attempt to analogize the Ninth ndment to an ink blot." 

Caplan's evidence for this assertion was dr stantial and rather 
1sparse. To appreciate the weakness of his historica .dence requires a 

distinction between objections to the Constitution and 0 ions to the 
I enumeration of certain rights. Neither at the time of the foundm or at 

66 Ibid., 307 (emphasis added).
 
67 Russell L. Caplan, "The History and Meaning of the Ninth Amendment," Virginia
 

Law Review 69 (1983): 259.
 
68 See Bark, The Tempting of America, 184-85.
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e time the Bill of Rights was proposed and debated did anyone suggest 
th such an enumeration of rights would have so bizarre an effect on 
state w rights. The few statements Caplan presents were made during 
ratificat n of the Constitution when opponents argued that it (not ··the 
enumerati in the Constitution of certain rights") would jeopardize 
state-protecte liberties. Indeed, many of these critics of the Constitution 
urged the adop 'on of an enumeration in the Constitution of certain 
rights-over Feder ist objections that such an enumeration would be 
dangerous. In other ords, Anti-Federalist statements expressing fear 
about the Constitution's ffect on state constitutional rights have nothing 
to do with the meaning the Ninth Amendment, which concerns the 
effect of enumerating rights, omething the Anti-Federalists favored. 

Caplan discusses none of t evidence examined here that the Ninth 
Amendment refers to natural Ii rty rights, including Roger Sherman's 
draft of a bill of rights, which inclu d the following passage: "The people 
have certain natural rights which ar retained by them when they enter 
into Society."69 He also neglects to m tion Madison's use of the Ninth 
Amendment in his bank speech in a context that had nothing to do with 
state law rights, or St. George Tucker's e~ication of the Ninth Amend­
ment, which makes no reference to state la,,\s or constitutions. In short, 
Caplan ignores nearly every contemporaneous, explanation and usage of 
the Ninth Amendment." \ 

Moreover, there is another indication that the\ights "retained by the 
people" was not a reference to state law rights. Afi~ Madison devised it / 
as a solution to an inevitably incomplete enumer tion, many states 
attached similar provisions to their constitutions." ~~~ references in 
state constitutions to rights" retained by the people" w~~ be incoherent 
if the phrase referred solely to state-created and stare-protected rights 
rather than to natural rights. '\. 

The existence of these state provisions also undercuts another'lJ;JJerpre-/ 
tation of the Ninth Amendment: that it was intended solely to underscore 
the limited nature of federal power. As John Yoo has observed, "these 
provisions stunningly demonstrate that the people, speaking through ~ 

69 "Roger Sherman's Draft of the Bill of Rights," in Barnett, Rights Retained by the Peo­
ple, 1:351. 

70 In fairness to Caplan, so, too, did nearly all other constitutional scholars and judges 
who had up to that point discussed the Ninth Amendment. 

71 See Ala. Consr., Art. I, § 30 (1819); Ark. Const., Art. II, § 24 (1836); Calif. Const., 
Art. I, § 21 (1849); Iowa Consr., Art. I, § 25 (1846); Kans. Const., Art. I (1855); Kans. 
Consr., Billof Rights, § 24 (1857); Me. Consr., Art. I, § 24 (1820); Md. Const., Declaration 
of Rights, Art. 42 (1851); Minn. Const., Art. I., § 16(1857); N.). Const., Art. I, § 19 (1 844); 
Ohio Const., Art. I, § 20 (1851); Ore. Consr., Art. I, § 34 (1857); R.I. Consr., Art. I, § 23 
(1842). 



248 • Chapter Nine 

nd the powers not delegated to the Government of the united States by the 
nstitution, nor prohibited by it to the particular States, are retained by the 

Sta es respectively, nor shallany [sic] the exercise ofpower bythe Government 
of t unitedStates particular instances here in enumerated by way of caution, 
be con trued to imply the contrary," 

But this p vision refers only to delegated powers, not the implications 
of enumera . g rights. McAffee sees the invisible word "rights" some­
where in this assage, for he asserts that "Sherman's draft appears to 
describe rights p visions as purely cautionary without even acknowledg­
ing that they might erate as exceptions to granted powers. "90 Moreover, 
this passage refers on to the states and not to the people, a distinction 
established by the Tent mendment. 

Now compare Sherman proposal to the words of the Tenth Amend­
ment: "The powers not dele ted to the United States by the Constitution, 
nor prohibited by it to the Sta s, are reserved to the States respectively, 
or to the people." This language i irtually identical with Madison's orig­
inal proposal that" [r[he powers n delegated by this constitution, nor 
prohibited by it to the States, are res ved to the States respectively."91 

McAffee never denies that this proposal, ade by Madison, is the precur­
sor to the Tenth Amendment. Indeed, w n it suits other purposes, he 
insists upon it." Yet, despite the fact that erman's proposal includes 
an almost verbatim rendition of both the act I Tenth Amendment and 
Madison's precursor to it, we are nonetheless ur d to conclude that this 
"powers not delegated" passage-and not the ' atural rights ... re­
tained" passage-is the part of Sherman's proposal at connects to the 
Ninth Amendment. (I warned you this gets abstruse.) ~ 

McAffee's positivist reading of the Ninth Amendme~is also under­
mined by the debate between representatives Sedgwick and ge discussed 
in chapter 3. Sedgwick, you will recall, argued that the right t bly 

89 "Roger Sherman's Draft of the Bill of Rights," reprinted in Barnett, Rights Retained, 

352 (emphasis added). 
90 McAffee, "Original Meaning of the Ninth Amendment," 1303 n. 33 (emphasis added). 

In contrast, Madison's precursor to the Ninth Amendment-which McAffee stresses pre­
ceded Sherman's formulation-referred to the implications of enumerated rights ("The ex­
ceptions here or elsewhere in the constitution, made in favor of particular rights . . ."), see 
ibid., 1283. If, as McAffee suggests, Sherman's draft was merely his suggestion as to how 
Madison's amendments could be appended at the end of the text (see McAffee, "Bill of 
Rights, Social Contract Theory"), it makes no sense that Sherman would drop Madison's 
reference to "particular rights" and substitute "delegated powers." 

91 Annals, 1:453 (statement of Rep. Madison). 
91 See McAffee, "Original Meaning of the Ninth Amendment," 1300 n. 326 ("The Vir­

ginia state proposal that became the Ninth Amendment goes no further than the precursors 
to the tenth amendment in Madison's proposal for a bill of rights"). 
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semble was "a self-evident, unalienable right which the people possess; 
it I ertainlya thing that never would be called into question; it is deroga­
tory the dignity of the House to descend to such minutiae...."93 Ac­
cording the reading of the Constitution urged by McAffee, in making 
this argu nt Sedgwick would have known that the government was 
free to infrin .this right unless and until the Constitution was amended. 
Page replied to'Stdgwick that "that such rights have been opposed, and 
... people have ,-. been prevented from assembling together on their 
lawful occasions, tR efore it is well to guard against such stretches of 
authority, by insertin he privilege in the declaration of rights. "94 Ac­
cording to McAffee, Pa would have believed that "such stretches of 
authority" would be perrm ible in the absence of such insertions in the 
declaration of rights. 

However, as was seen above,' adison described the amendments serv­
ing "either as actual limitations 0 uch powers, or as inserted merely for 
greater caution. "95 Like Page, Madi . n viewed the amendments as help­
ing guard against "stretc~es of auth~ty." Ni~t? A~en.dment skeptics 
have always seemed to think that whe~ proVISIOn IS "inserted merely 
for greater caution," this means it has no '~nction apart from serving as 
some sort of unenforceable warning." They onsistently overlook how 
such "cautionary" rights can serve as a redun nt or secondary line of 
defense when other primary constraints on gover ent power fail. 

Lastly, McAffee's historical claim that the Nint Amendment "says 
nothing about how to construe the powers of Congress how broadly to 
read the doctrine of implied powers" is completely refut by St. George 
Tucker's contemporaneous explication of the Ninth A dment. In 
Tucker's view, the Ninth Amendment justified the principle at every 
power which concerns the right of the citizen, must be construe trictly, 
where it may operate to infringe or impair his liberty; and liberall and 
for his benefit, where it may operate torhis sccutiry-a e 
alowed object of the constitUtion .... "P7 

With all this in mind we can fruitfully revisit the only other explicit (-­
reference that Madison is known to have made to the Ninth Amendment. 
While it was pending ratification in the states, Madison wrote to George 

93 Annals, 1:759 (statement of Rep. Sedgwick). 
94 Ibid., 760 (statement of Rep. Page). 
95 Ibid., 452. 
96 Indeed, as was seen above, Madison more likely viewed the Tenth Amendment, of 

which some Ninth Amendment skeptics are more fond, in this way. Yet this did not prevent 
Madison from appealing to the Tenth Amendment as authority for his argument against the 
national bank. 

97 Tucker, "Of the Constitution of the United States," in appendix to Blackstone's Com­
mentaries (1), 307-8 (emphasis added). 
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Washington in reply to a criticism of the Ninth Amendment that had been 
made by Edmund Randolph-an objection Madison had learned about 
in a letter from Hardin Burnley." Madison related Randolph's objection 
as follows: 

[Randolph's] principal objection was pointed against the word retained in the 
eleventhproposed amendment, and his argument if I understood it was applied 
in this manner,that as the rights declared in the first ten of the proposed amend­
ments were not all that a free people would require the exercise of; and that 
as there was no criterion by which it could be determined whether any other 
particular right was retained or not, it would be more safe, & more consistent 
with the spirit of the Ist, & 17th. amendments proposed by Virginia, that this 
reservation against constructive power, should operate rather as a provision 
against extending the powers of Congress by their own authority, than as a 
protection to rights reducable to no definitive certainty," 

Madison's now much-noted, and somewhat confusing, response was as 
follows: 

The difficulty stated agst. the amendments is really unlucky, and the more to 
be regretted as it springs from [Randolph,] a friend to the Constitution. It is a 
still greater cause of regret, if the distinction be, as it appears to me, altogether 
fanciful. If a line can be drawn between the powers granted and the rights 
retained, it would seem to be the same thing, whether the latter be secured 
["whether" stricken out] by declaringthat they shall ["be not be abridged vio­
lated" stricken out], or that the former shall be not be extended. If no line can 
be drawn, a declaration in either form would amount to nothing.P" 

Ninth Amendment skeptics, especially Raoul Berger, have read this pas­
sage to mean that the rights retained by the people are the logical obverse 
of the delegated powers, so that if a delegated power is found to exist, this 
automatically means that no right remains by which such power could be 
challenged.l'" Taken in context, we can see that they are wrong. 

In this letter, Madison is once again seen combining in a single sentence 
two parallel ideas that require disentangling. In this instance, he is speak­
ing of two complementary strategies for accomplishing the single objec­

98 See Bernard Schwartz, The Bill of Rights: A Documentary History, vol. 2 (New York: 
Chelsea House, 1971), 1188 (letter from Burnley to Madison, November 28,1789). 

'19 Ibid., 1188. Notice how similar Randolph's alternative proposal is to McAffee's inter­
pretation of the Ninth Amendment-the provision to which Randolph is objecting. 

100 Ibid., 1190 (letter from Madison to President Washington, December 5,1789). 
101 See, e.g., Raoul Berger, "The Ninth Amendment: The Beckoning Mirage," Rutgers 

Law Review 42 (1990): 966 ("Self-evidently, a specific grant of power overrides an unenu­
merated right. How can an undescribed right present an obstacle to the exercise of a granted 
power?"). 
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tive of protecting the retained rights of the people: (a) enumerate powers 
and (b) protect rights. An expressed declaration of "rights retained ... 
that shall not be abridged" has the same purpose as an expression that 
"powers granted ... shall not be extended." The object of both strategies 
is that "the rights retained ... be secure." Given this object, if one provi­
sion has teeth, so must the other. They are, after all, "the same thing. " In 
other words, rights can be protected from improper extensions of govern­
ment power either by enumerating those powers, by protecting rights, or 
(for greater caution) by both devices. 

This interpretation of Madison's argument is bolstered by Hardin Burn­
ley's response to Randolph's objection that he included in his report to 
Madison. 

But others among whom I am one see not the force of the distinction, for by 
preventing an extension of power in that body from which danger is appre­
hended safety will be insured if its powers are not too extensive already, & so 
by protecting the rights of the people & of the States, an improper extension 
of power will be prevented & safety made equally certain.I'" 

Even more clearly than Madison, Burnley is here assessing two competing 
strategies. According to Burnley, "by protecting the rights of the people & 
of the States, an improper extension of power will be prevented & safety 
made equally certain." That is, Burnley advocates protecting rights as a 
means of preventing an improper extension ofpower--exactly how Mad­
ison used the Ninth Amendment in his bank speech. The other method 
of ensuring safety is "by preventing an extension of power. " 

Bear in mind that in his letter advocating the strategy of "protecting 
the rights of the people," Burnley was not referring to the enumerated 
rights, but was defending the Ninth Amendment's reference to "retained" 
rights from Randolph's criticism. The Ninth Amendment provides no 
such protection, however, if the unenumerated retained rights have a con­
stitutional status inferior to those that were enumerated. Burnley'S letter 
assumes that unenumerated rights provide the same constitutional restric­
tions as those enumerated-an understandable assumption in light of 
what the Ninth Amendment actually says. 

Mrlr.#e~"'I"'e~·~''m1,\!f this analysis is weak. He asks how, if there were 
two distinguishable str gies and Madison preferred one to the other, 
Madison could dismiss R dolph's distinction as "altogether fanciful." 
Why would he not instead end the superiority of his chosen method 
rather than assert there was ....+J..... 1._~IQl Rrn 

102 Schwartz, The Bill of Rights, 1188 (letter from Burley to Madison, November 28, 
1789). 

'03 See McAffee, "Bill of Rights, Social Contract," 241. 


