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resumeable by the President. They cannot be extinguished by executive authority. 
and he has the privilege of asserting them in like manner as if they had been derived 
from any other source. 

[23] The question whether a right has vested or not, is, in its nature, judicial, and 
must be tried by the judicial authority. If, for example, Mr. Marbury had taken the 
oaths ofa magistrate, and proceeded to act as one; in consequence of which a suit 
had been instituted against him, in which his defence had depended on his being a 
magistrate; the validity of his appointment must have been determined by judicial 
authority. 

[24] So, if he conceives that, by virtue of his appointment, he has a legal right. 
either to the commission which has been made out for him, or to a copy of that 
commission, it is equally a question examinable in a court, and the decision of the 
court upon it must depend on the opinion entertained of his appointment. Thai 
question has been discussed, and the opinion is, that the latest point of time which 
can be taken as that at which the appointment was complete, and evidenced, was 
when, after the signature of the president, the seal of the Uni ted States was affixed 
to the commission. 

[25] It is then the opinion of the court, 1st. That by signing the commission of 
Mr. Marbury, the president of the United States appointed him ajustice of peace, 
for the county of Washington, in the district of Columbia; and that the seal of 
the United States, affixed thereto by the secretary of state, is conclusive testimony 
of the verity of the signature, and of the completion of the appointment; and that 
the appointment conferred on him a legal right to the office for the space of five 
years. 

[26] 2dly. That, having this legal title to the office, he has a consequent right 
to the commission; a refusal to deliver which, is a plain violation of that right. for 
which the laws of his country afford him a remedy. 

[27] It remains to be inquired whether, 3dly. He is entitled to the remedy for 
which he applies. This depends on, 

Ist. The nature of the writ applied for, and,� 
2dly, The power of this court. ...� 

[Marshall discusses the circumstances under which mandamus is appropriate at 
common law, to concluder] 

[28] This, then, is a plain case for a mandamus, either to deliver the commission, 
or a copy of it from the record; and it only remains to be inquired, Whether it can 
issue from this court. 

[29] The act to establish the judicial courts of the United States authorizes the 
supreme court "to issue writs of mandamus, in cases warranted by the principles 
and usages of law, to any courts appointed, or persons holding office, under the 
authority of the United States," 

1129-30. The relevant provision is §13 of IheJudiciary An of 1789: 

[T]he Supreme Court shall have exclusive jurisdiction ofall controversies of a civil nature, where a 
state is a party, except between a state and its citizens; and except also between a state and citizens 
of other states. or aliens. in which latter case it shall have original but not exclusive jurisdiction. 
And shall have exclusively all such jurisdiction of suits or proceedings against ambassadors. 
or other public ministers. or their domestics. or domestic servants, as a court of law can have or 
exercise consistently with the law of nations: and original. but not exclusive jurisdiction of all suits 
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[30) The secretary of state, being a person holding an office under the authority 
of the United States, is precisely within the letter of the description; and if this court 
is not authorized to issue a writ of mandamus to such an officer, it must be because 
the law is unconstitutional. and therefme absolutely incapable of conferring the 
authority, and assigning the duties which its words purport to confer and assign. 

[31) The constitution vests the whole judicial power of the United States in one 
supreme court, and such inferior courts as congress shall. from time to time, ordain 
and establish. This power is expressly extended to all cases arising under the laws 
of the United States; and consequently, in some form, may be exercised over the 
present case; because the right claimed is given by a law of the United States. 

[32) In the distribution of this power it is declared that "the supreme court shall 
have original jurisdiction in all cases affecting ambassadors, other public ministers 

brought by ambassadors, or other public ministers, or in which a consul, or vice consul, shall be 
a party. And the trial of issues in fact in the Supreme Court, in all actions at law against citizens 
of the United States, shall be by jury. The Supreme Court shall also have appellate jurisdiction 
from the circuit courts and courts of the several states, in the cases herein after specially provided 
for; and shall have power to issue writs of prohibition to the district courts, when proceeding 
as courts of admiralty and maritime jurisdiction, and writs of mandamus, in cases warranted by 
the principles and usages of law, to any courts appointed, or persons holding office, under the 
authority of the United States. 

Note that the first portion of §13, following Article III, §2, of the Constitution, grants the Supreme 
Court original jurisdiction in cases affecting, inter alia, "public ministers." Read in isolation, the tenn 
might be thought to include the secretary of state of the United States, but the context and history 

.of Article III make quite clear that "this refers to diplomatic and consular representatives accredited 
to the United States by foreign powers...." Ex pane Gruber, 269 U.S. 302 (1925). See also The 
Federalist, No.81 (Hamilton). Why does Article III put those cases that it does within the Court's 
original jurisdiction? 

Marshall asserts, virtually without discussion, that §13 grants the Court jurisdiction to issue a writ of 
mandamus in this case. Is this the most plausible interpretation of §13? Consider the location of the 
"mandamus" sentence in the provision and the relevant punctuation. Cf. 28 U.S.c. §1651: "Writs: The 
Supreme Court and all courts established by Act of Congress may issue all writs necessary or appropriate 
in aid of their respective jurisdictions and agreeable to the usages and principles oflaw." Should Marshall 
have been influenced by the fact that many of the same persons who drafted Article III also drafted the 
Judiciary Act of 1789 and by the canon (long established in England) that ambiguous statutes should be 
construed, where possible, in a manner consistent with fundamental law (in this case the fundamental 
written Jawof the Constitution)? 

U3l-41. Paragraphs 31-41 hold §13 of the Judiciary Act of 1789 unconstitutional insofar as it 
authorizes the Court to issue an original writ of mandamus in a case not within its original jurisdiction. 
Outline Marshall's reasoning. An important step in the argument applies the sensible presumption that 
everyclause of the Constitution (or of any written document) has meaning and effect. Marshall contends 
that any construction of Article Ill, §2, other than his own would make surplusage of parts of Article 
Ill. But is this necessarily so? If Congress cannot diminish the original jurisdiction conferred by the 
Constitution, does it follow, either as a matter of textual interpretation or policy, that Congress cannot 
add to it? 

Note that the provision of Article Ill, §2, conferring original jurisdiction is not qualified (as is the 
provision conferring appellate jurisdiction) by the clause allowing congress to make "exceptions" and 
"regulations." Does this suggest a reading of Article III besides Marshall's that would give it both 
meaning and purpose? Professor Van Alstyne finds it ironic that Marshall's construction of Article III 
weakens the Court's power "in the very case celebrated because of its alleged aggrandizement of judicial 
power. Under Marshall's construction, Congress may not add to the Court's original jurisdiction, but 
it may, by simple act, subtmct from the Court's appellate jurisdiction, such jurisdiction being subject 
to 'such Exceptions ... as the Congress shall make.' It is really cases within its appellate jurisdiction, 
however, where nearly all of the Court's significant work is done." Van Alstyne also argues that Article 
III can be read to provide "that Congress may except certain cases otherwise subject only to the Court's 
appellate jurisdiction [onlyl byadding thnn to the Courts original jurisdidum" (supra note 26, at 32-33). Is 
this persuasive? 

MarlJury's holding that the original jurisdiction of the Supreme Court cannot be enlarged remains the 
law. But the dictum that Congress cannot confer appellate jurisdiction in the enumerated cases within 
the Court's original jurisdiction has not been followed. See, e.g., Ames v. Kansas, III U.S. 449 (1884). 
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and consuls, and those in which a state shall be a party. In all other cases, the 
supreme court shall have appellate jurisdiction." 

[33] It has been insisted, at the bar, that as the original grant of jurisdiction. 
to the supreme and inferior courts, is general, and the clause, assigning original 
jurisdiction to the supreme court, contains no negative or restrictive words; the 
power remains to the legislature, to assign original jurisdiction to that court in other 
cases than those specified in the article which has been recited; provided those cases 
belong to the judicial power of the United States. 

[34] If it had been intended to leave it in the discretion of the legislature to 
apportion the judicial power between the supreme and inferior courts according 
to the will of that body, it would certainly have been useless to have proceeded 
further than to have defined the judicial power, and the tribunals in which it should 
be vested. The subsequent part of the section is mere surplusage, is entirely without 
meaning, if such is to be the construction. If congress remains at liberty to give this 
court appellate jurisdiction, where the constitution has declared their jurisdiction 
shall be original; and original jurisdiction where the constitution has declared it 
shall be appellate; the distribution ofjurisdiction, made in the constitution, is form 
without substance. 

[35] Affirmative words are often, in their operation, negative of other objects 
than those affirmed; and in this case, a negative or exclusive sense must be given to 
them or they have no operation at all. 

[36] It cannot be presumed that any clause in the constitution is intended to be 
without effect; and therefore such a construction is inadmissible, unless the words 
require it. 

[37] If the solicitude of the convention, respecting our peace with foreign powers. 
induced a provision that the supreme court should take originaljurisdiction in cases 
which might be supposed to affect them; yet the clause would have proceeded no 
further than to provide for such cases, if no further restriction on the powers of 
congress had been intended. That they should have appellate jurisdiction in all 
other cases, with such exceptions as congress might make, is no restriction; unless 
the words be deemed exclusive of original jurisdiction. 

[38] When an instrument organizing fundamentally ajudicial system, divides it 

into one supreme, and so many inferior courts as the legislature may ordain and 
establish; then enumerates its powers, and proceeds so far to distribute them, as to 
define the jurisdiction of the supreme court by declaring the cases in which it shall 
take original jurisdiction, and that in others it shall take appellate jurisdiction; the 
plain import of the words seems to be, that in one class of cases its jurisdiction is 
original, and not appellate; in the other it is appellate, and not original. If any other 
construction would render the clause inoperative, that is an additional reason for 
rejecting such other construction, and for adhering to their obvious meaning. 

[39] To enable this court then to issue a mandamus, it must be shown to be 
an exercise of appellate jurisdiction, or to be necessary to enable them to exercise 
appellate jurisdiction. 

[40] It has been stated at the bar that the appellate jurisdiction may be exercised 
in a variety of forms, and that if it be the will of the legislature that a mandamus 
should be used for that purpose, that will must be obeyed. This is true, yet the 
jurisdiction must be appellate, not original. 

[41] It is the essential criterion of appellate jurisdiction, that it revises and 
corrects the proceedings in a cause already instituted, and does not create that 
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cause. Although, therefore, a mandamus may he directed to courts, yet to issue such 
a writ to an officer for the delivery of a paper, is in effect the same as to sustain an 
original action for that paper, and therefore seems not to belong to appellate, but 
to original jurisdiction. Neither is it necessary in such a case as this, to enable the 
court to exercise its appellatejurisdiction. 

[42] The authority, therefore, given to the supreme court, by the act establishing 
thejudicial courts of the United States, to issue writs of mandamus to public officers, 
appears not to be warranted by the constitution; and it becomes necessary to inquire 
whether ajurisdiction, so conferred, can be exercised. 

[43] The question, whether an act, repugnant to the constitution, can become 
the law of the land, isa question deeply interesting to the United States; but, happily, 
not of an intricacy proportioned to its interest. It seems only necessary to recognize 
certain principles, supposed to have been long and well established, to decide it. 

[44] That the people have an original right to establish, for their future gov­
ernment, such principles as, in their opinion, shall most conduce to their own 
happiness, is the basis, on which the whole American fabric has been erected. 
The exercise of this original right is a very great exertion; nor can it, nor ought 
it to be frequently repeated. The principles, therefore, so established, are deemed 
fundamental. And as the authority, from which they proceed, is supreme, and can 
seldom act, they are designed to be permanent, 

,.,44-50.What do these paragraphs establish? Although Marshall has not yet explicitly addressed the 
question of jtUlU:ial review of the constitutionality of congressional enactments, doesn't this discussion 
strongly imply that, in the absence of a check by the judiciary, the Constitution would be "alterable 
when the legislature shall please to alter it" ('47)? To analyze this argument, one must understand 
the ambiguities inherent in "shall please," a term that can connote at least three different things. See 
Ronald Dworkin, The Model of Rules, 35 U. Chi. L. Rev. 14, 32-34 (1967), on which the following 
relies heavily: 1. Plenary disermon. A decisionmaker may be able to "do as he pleases" in the sense that 
no standards (rules, principles, or other criteria) set by an official authority govem his decisions in a 
particular sphere. In this sense, the president may do as he pleases in decorating the Oval Room of the 
White House. We may criticize his taste, but we cannot criticize him for disregarding or misinterpreting 
officially set standards or misapplying them to the facts. To give another example, the president may well 
have plenary discretion, subject only to limited review by the Senate (see Article Il, §2, c1.2), to choose 
his cabinet officers and plenary discretion subject to no review to choose most other advisers. We may 
criticize the president for choosing fools or fanatics but not for disregarding any standards to which he 
is obligated to adhere. 

2. Standard-application discmion. A decisionmaker may have discretion in interpreting and applying 
standards by which he is bound. Discretion of this sort exists whenever the governing standards are 
vague or where the decision must depend on his considering and weighing many factors. A committee 
charged with awarding a prize" to that student who has made the greatest contribution to the school" 
has discretion of this sort, as does a law school professor charged with recommending to a judge the 
student who wiU make the "best law clerk." In both cases, the delegations of authority implicitly make 
some criteria relevant and others irrelevant, but decisionrnakers may disagree whether a particular 
criterion is relevant and may disagree as to the weight to be given it. A decisionmaker with this kind of 
discretion may be criticized for misinterpreting the standards implicit in the delegation or for exercising 
"poor judgment" in the weighting of particular standards or in applying them to the facts. (Standard­
application discretion is independent of whether the decisionrnaker's decision is final and unreviewable. 
The prize committee may have the final say; the clerkship committee's decision is reviewable by the 
judge to whom it recommends.) 

3. Finality. A decisionmaker may have the power to do "as he pleases" in the sense that his decision 
is final and unreviewable. The power of finality may be exercised within or without the sphere of the 
decisionrnakers discretion. For example: the president's choice of decor for the Oval Room is a final 
exercise of plenary discretion. A soccer referee's decision to award a point to one or the other team 
is final, even if she acts in wiUfuldisregard of the facts or the rules of the game. We may criticize her 
decision as erroneous - even lawless- and may bar her from refereeing future games. But there is no 
remedy for a particular instance of error or abuse of power (save disobedience to the rules that make her 
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[45] This original and supreme will organizes the government, and assigns, to 
different departments, their respective powers. It may either stop here; or establish 
certain limits not to be transcended by those departments. 

[46] The government ofthe United States is ofthe latter description. The powers 
ofthe legislature are defined, and limited; and that those limits may not be mistaken, 
or forgotten, the constitution is written. To what purpose are powers limited, and 
to what purpose is that limitation committed to writing, if these limits may, at any 
time, be passed by those intended to be restrained? The distinction, between a 
government with limited and unlimited powers, is abolished, if those limits do not 
confine the persons on whom they are imposed, and if acts prohibited and acts 
allowed, are of equal obligation. It is a proposition too plain to be contested, that 
the constitution controls any legislative act repugnant to it; or, that the legislature 
may alter the constitution by an ordinary act. 

[47] Between these alternatives there is no middle ground. The constitution is 
either a superior, paramount law, unchangeable by ordinary means, or it is on a level 
with ordinary legislative acts, and like other acts, is alterable when the legislature 
shall please to alter it. 

[48] If the former part of the alternative be true, then a legislative act contrary 
to the constitution is not law: if the latter part be true, then written constitutions 
are absurd attempts, on the part of the people, to limit a power, in its own nature 
illimitable. 

[49] Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law ofthe nation, and consequently the 
theory of every such government must be, that an act of the legislature, repugnant 
to the constitution, is void. 

[50] This theory is essentially attached to a written constitution, and is conse­
quently to be considered, by this court, as one of the fundamental principles of our 
society. It is not therefore to be lost sight of in the further consideration of this 
subject. 

[51] If an act of the legislature, repugnant to the constitution, is void, does it. 
notwithstanding its invalidity, bind the courts, and oblige them to give it effect? Or, 
in other words, though it be not law,does it constitute a rule as operative as if it was 
a law? This would be to overthrow in fact what was established in theory; and would 
seem, at first view, an absurdity too gross to be insisted on. It shall, however, receive 
a more attentive consideration. 

decision final). Similarly, a criminal jury's decision to acquit is final-even in the face of unequivocal 
evidence of guilt and in disregard of the judge's proper instructions. 

Getting back to Marbury. in what sense can Congress "do as it pleases" if there is no judicial review 
of the constitutionality of its enactment? In what sense can the Court "do as it pleases" if it has the final 
say as to constitutionality? Consider Charles Evans Hughes' remark that "we are under a Constitution, 
but the Constitution is what the judges say it is." Speech Before the Elmira Chamber of Commerce, in 
Hughes, Addresses and Papers 133, 139 (1908). ConsiderJustice Story's statement in Martin v, Hunter's 
Lessee, 14 U.S. (I Wheat.) 304 (1816): "It is always a doubtful course, to argue against the use or 
existence of a power, from the possibility of its abuse.... From the very nature of things. the absolute 
right of decision, in the last resort, must rest somewhere -wherever it may be vested it is susceptible of 
abuse." 

1151-54. What is Marshall's argument based on the "province and duty of the judicial department"? 
ITone concedes that the Constitution is "law" and that it is paramount to legislative enactments, does 
it necessarily follow that the judiciary has authority to decide whether a congressional enactment violates 
the Constitution? Is the Constitution a law, just like other laws that come within a court's purview' 
ConsiderJudge Learned Hand's response: 
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[52] It is emphatically the province and duty of the judicial department to say 
what the law is. Those who apply the rule to particular cases, must of necessity 
expound and interpret that rule. If two laws conflict with each other, the courts 
must decide on the operation of each. 

[53] So if a law be in opposition to the constitution; if both the law and the 
constitution apply to a particular case, so that the court must either decide that 
case conformably to the law, disregarding the constitution; or conformably to 
the constitution, disregarding the law; the court must determine which of these 
conflicting rules governs the case. This is of the very essence of judicial duty. 

[54] If then the courts are to regard the constitution; and the constitution 
is superior to any ordinary act of the legislature, the constitution, and not such 
ordinary act, must govern the case to which they both apply. 

[55] Those then who controvert the principle that the constitution is to be 
considered, in court, as a paramount law, are reduced to the necessity ofmaintaining 
that courts must lose their eyes on the constitution, and see only the law. 

[56] This doctrine would subvert the very foundation of all written constitutions. 
It would declare that an act, which, according to the principles and theory of our 
government, is entirely void; is yet, in practice, completely obligatory. It would 
declare, that if the legislature shall do what is expressly forbidden, such act, 
notwithstanding the express prohibition, is in reality effectual. It would be giving 

It is of course true that, when a court decides whether a constitution authorizes a statute, it must 
first decide what each means, and that, so far, is the kind of duty that courts often exercise, just 
as they decide conflicts between earlier and later precedents. But if a court, having concluded 
that a constitution did not authorize the statute, goes on to annul it, its power to do so depends 
upon an authority that is not involved when only statutes or precedents are involved. For a later 
statute wiIl prevail over an earlier, if they conflict, because a legislature confessedly has authority 
to change the law as it exists. So too when a court finds two precedents in conflict, it must foIlow 
the later one, if that be a decision of a higher court, and it is free to do so if it be one of its 
own, because, again, confessedly it has authority to change its mind. But when a court declares 
that a constitution does not authorize a statute. it reviews and reverses an earlier decision of the 
legislature: and however weIl based its authority to do so may be, it does not fo1\ow from what it 
does in other instances in which the same question does not arise.... 

The Bill of Rights, 9-10 (1958). 
What earlier decision of the legislature does a court review and reverse when it "declares that a 

constitution does not authorize a statute"? Does Congress implicitly make a constitutional decision with 
respect to each piece of legislation it enacts? 

In appraising Marshall's argument, consider that many European and South American nations 
have written constitutions as we1\ as courts that perform essentially the same functions as our courts, 
but that their courts often do not adjudge the substantive constitutionality of legislation. Note also 
that, in nonconstitutional contexts, courts are sometimes required to accept as binding legal and 
factual determinations by other bodies, even though the courts may believe such determinations to 
be erroneous. See, e.g., 9 U.S.C. §10; United Steelworkers v, Enterprise Wheel & Car Corp., 363 U.S. 
593 (1960). 

Compare Marshall's argument with Hamilton's in The Federalist, No. 78: 

The interpretation of the laws is the proper and peculiar province of the courts. A constitution is, 
in fact, and must be regarded by the judges as a fundamental law. It therefore belongs to them to 
ascertain its meaning. as well as the meaning of any particular act proceeding from the legislative 
body. If there should happen to be an irreconcilable variance between the two, that which has 
the superior obligation and validity ought, of course, to be preferred; or, in other words, the 
Constitution ought to be preferred to the statute, the intention of the people of the intention 
of their agents. Nor does this conclusion by any means suppose a superiority of the judicial to 
the legislative power. It only supposes that the power of the people is superior to both; and 
that where the will of the legislature, declared in its statutes, stands in opposition to that of the 
people, declared in the Constitution, the judges ought to be governed by the latter rather than 
the former. They ought to regulate their decisions by the fundamental laws, rather than by those 
which are not fundamental. 



93 m. Judicial Review of the Constitutionality of Legislation 

to the legislature a practical and real omnipotence, with the same breath which 
professes to restrict their powers within narrow limits. It is prescribing limits, and 
declaring that those limits may be passed at pleasure. 

[57] That it thus reduces to nothing what we have deemed the greatest improve­
ment on political institutions - a written constitution -would of itself be sufficient. 
in America, where written constitutions have been viewed with so much reverence. 
for rejecting the construction. But the peculiar expressions of the constitution of 
the United States furnish additional arguments in favour of its rejection. 

[58] Thejudicial power of the United States is extended to all cases arising under 
the constitution. 

156. This paragraph implies an argument for judicial review reminiscent of Hamilton's in The 
Federalist, No. 78: 

By a limited Constitution. I understand one which contains certain specified exceptions to the 
legislative authority; such. for instance, as that it shall pass no bills of attainder, no ex-post-facto 
laws, and the like. Limitations of this kind can be preserved in practice no other way than through 
the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest 
tenor of the Constitution void. Without this, all the reservations of particular rights or privileges 
would amount to nothing.... 

If it be said that the legislative body are themselves the constitutional judges of their own 
powers, and that the construction they put upon them is conclusive upon the other departments. 
it may be answered, ... lilt is far more rational to suppose, that the courts were designed to be an 
intermediate body between the people and the legislature, in order, among other things, to keep 
the latter within the limits assigned to their authority.... 

[The] independence of judges is .. , requisite to guard the Constitution and the rights of 
individuals from the effects ofthose ill humours which the arts of designing men, or the influence 
of particular conjunctures, sometimes disseminate among the people themselves, and which. 
though they speedily give place to better information, and more deliberate reflection. have a 
tendency in the meantime. to occasion dangerous innovations in the government, and serious 
oppressions of the minor party in the community. 

See also Ronald Dworkin's defense of Marshall's argument at (1151-56) - that "the principle that 
no man should bejudge in his own cause [was] so fundamental a pan ofthe idea oflegality that Marshall 
would have been entitled to disregard it only if the Constitution had expressly denied judicial review." 
Dworkin, The Jurisprudence of Richard Nixon, The New York Review of Books, May 4. 1972. at 27. In 
other words, the legislature may not be the final arbiter of the constitutionality of its own enactments. 

157. Here, as in (1149-50), Marshall seeks support for his argument in the fact that ours is a umttrn 
constitution. Granting that the argument for judicial review would be more difficult to maintain if 
our constitution were not written. does the fact that it is written affirmatively support the argument' 
What purposes, other than providing guidance for the judiciary, can a written constitution serve? In anv 
case, wouldn't you expect the authorization for judicial review, if there were any. to appear in the text of 
a written constitution? 

1158-61. Marshall here makes an argument based on the text of Article III. §2 - "The judicial 
Power shall extend to all Cases ... arising under this Constitution...." Outline the necessary steps of the 
argument. some of which may be only implicit in Marshall's discussion. 

Note initially that Article III, §2. is in terms only a grant of jurisdiction. Some jurisdictional 
provisions - e.g .. the Article III provisions relating to admiralty and suits between states- have been 
held to confer a general lawmaking power. See Hart & Wechsler 264-67,809-21. But jurisdiction does not 
entail a general lawmaking or law-interpreting authority over all or any issues in the case. For example. 
in cases coming within the diversity jurisdiction. federal courts must adhere to (even erroneous) state 
court interpretations of state statutes and constitutions as well as to state judge-made law. See Erie R.R. 
v. Tompkins, 304 U.S. 64 (1938); Hart & Wechsler 667-755. 

Nonetheless. wouldn't it be pointless to confer federal jurisdiction over "Cases arising under this 
Constitution" if no issues of constitutional interpretation were open to the courts? But if one concedes 
this much, does it follow that all issues of constitutional interpretation are open to federal judicia"v, 

and in particular does it follow that issues of the constitutionality of acts of Congress are open? At least 
two other kinds of cases might arise under the Constitution. First, as we discussed above. pp. 71-75, the 
argument for federal judicial review of allegedly unconstitutional acts of state legislatures. judges. and 
officials is very strong. but without the "arising under the Constitution" clause. there would be no federal 
jurisdiction in many such cases. Second. it might be thought that the courts should consider claims 
that federal officm; have acted unconstitutionally. The colonial experience gave the framers good cause tn 
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[59] Could it be the intention of those who gave this power, to say that, in 
using it, the constitution should not be looked into? That a case arising under the 
constitution should be decided without examining the instrument under which it 
arises? 

[60] This is too extravagant to be maintained. 
[61] In some cases then, the constitution must be looked into by the judges. And 

if they can open it at all, what part of it are they forbidden to read, or to obey? 
[62] There are many other parts of the constitution which serve to illustrate this 

subject. 
[63] It is declared that "no tax or duty shall be laid on articles exported from 

any state." Suppose a duty on the export of cotton, of tobacco, or of flour; and a 
suit instituted to recover it. Ought judgment to be rendered in such a case? Ought 
the judges to close their eyes on the constitution, and only see the law? 

[64] The constitution declares that "no bill of attainder of ex post facto law shall 
be passed." 

[65] If, however, such a bill should be passed and a person should be prosecuted 
under it; must the court condemn to death those victims whom the constitution 
endeavors to preserve? 

[66] "No person," says the constitution, "shall be convicted of treason unless 
on the testimony of two witnesses to the same overt act, or on confession in open 
court." 

[67] Here the language of the constitution is addressed especially to the courts. 
It prescribes, directly for them, a rule of evidence not to be departed from. If the 
legislature should change that rule, and declare one witness, or a confession out 
of court, sufficient for conviction, must the constitutional principle yield to the 
legislative act? 

[68] From these, and many other selections which might be made, it is apparent, 
that the framers of the constitution contemplated that instrument, as a rule for the 
government of courts, as well as of the legislature. 

[69] Why otherwise does it direct the judges to take an oath to support it? 
This oath certainly applies, in an especial manner, to their conduct in their 
official character. How immoral to impose it on them, if they were to be used as 
the instruments, and the knowing instruments, for violating what they swear to 
supportl 

distrust executive officials; moreover, might not one reasonably conclude that less deference is due the 
actions of lower-level officers than those of Congress or of the president himself? 

(The question posed in the last sentence of '61 is the wrong one, isn't it? It is not a matter of what 
partsof the Constitution the judges may look into, but under what circumstances they may look into it.) 

"62-68. You will not again encounter such easy constitutional issues as these. Does the possibility 
that Congress might enact blatantly unconstitutional legislation entail or implyjudicial authority to hold 
the legislation unconstitutional? To whom is each of these provisions immediately addressed? To whom 
is the provision involved in Marouryimmediately addressed? 

"69-71. Does Marshall's "oath of office" argument prove too much? See Article VI, cl, 3, which 
requires all state and federal officials to swear or affirm to support the Constitution, and consider this 
excerpt from Judge Gibson's dissent in Eakin v. Raub, 12 Serg. & Rawle 330 (Pa, 1825), which involved 
the authority of the Pennsylvania Supreme Court to review the constitutionality of acts of the state 
legislature. Judge Gibson's opinion refers to and counters almost every one of Marshall's arguments in 
MarlJury; 

The oath to support the constitution is not peculiar to the judges, but is taken indiscriminately by 
every officer of the government and is designed rather as a test of the political principles of the 
man, than to bind the officer in the discharge of his duty: otherwise, it were difficult to determine, 
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[70] The oath of office, too, imposed by the legislature, is completely demon­
strative of the legislative opinion on this subject. It is in these words, "I do solemnly 
swear that I will administer justice without respect to persons, and do equal right 
to the poor and to the rich; and that I will faithfully and impartially discharge all 
the duties incumbent on me as __, according to the best of my abilities and 
understanding, agreeably to the constitution, and laws of the United States." 

[71] Why does ajudge swear to discharge his duties agreeably to the constitution 
of the United States, if that constitution forms no rule for his government? If it is 
closed upon him, and cannot be inspected by him? 

[72] If such be the real state of things, this is worse than solemn mockery. To 
prescribe, or to take this oath, becomes equally a crime. 

[73] It is also not entirely unworthy of observation, that in declaring what shall 
be the supreme law of the land, the constitution itself is first mentioned; and not the 
laws of the United States generally, but those only which shall be made in pursuance 
of the constitution, have that rank. 

what operation it is to have in the case of a recorder of deeds, for instance. who. in the execution 
of his office, has nothing to do with the constitution. But granting it to relate to the official 
conduct of the judge, as well as every other officer. and not to his political principles. still. it must 
be understood in reference to supporting the constitution, only as Jar as that may be involved in 
his officialduty; and consequently, if his official duty does not comprehend an inquiry into the 
authority of the legislature. neither does his oath . 

. .. Granting that the object of the oath is to secure a support of the constitution in the 
discharge of official duty. its terms may be satisfied by restraining it to official duty in the exercise 
of the ordinaryjudicial powers. Thus. the constitution may furnish a rule of construction. where 
a particular interpretation of a law would conflict with some constitutional principle; and s\\ch 
interpretation. where it may. is always to be avoided. But the oath was more probably designed to 
secure the powers of each of the different branches from being usurped by any of the rest: for 
instance, to prevent the house of representatives from erecting itself into a court ofjudicature. 01' 

the supreme court from attempting to control the legislature: and in this view. the oath furnishes 
an argument equally plausible again.!! the right of the judiciary.... The official oath. then. relates 
only to the official conduct of the officer, and does not prove that he ought to stray from the path 
of his ordinary business, to search for violations of duty in the business of others: nor does it. as 
supposed, define the powers of the officer. 

But do not the judges do a po.!ilive act in violation of the constitution, when they give effect 
to an unconstitutional law? Not if the law has been passed according to the forms established 
in the constitution. The fallacy of the question is. in supposing that the judiciary adopts the acts of 
the legislature as its own: whereas, the enactment of a law and the interpretation of it are not 
concurrent acts, and as the judiciary is not required to concur in the enactment. neither is it 
in the breach of the constitution which may be the consequence of the enactment; the fault is 
imputable to the legislature, and on it the responsibility exclusively rests. 

1173-74. Chief]ustice Marshall makes an almost offhand reference to the supremacy clause of Article 
VI of the Constitution. Recall Professor Wechsler's argument based on Articles VI and Ill. If Werhsler 
is persuasive in arguing that federal judges can properly inquire into anv question under the United 
States Constitution that state judges can inquire into. does it also imply that state judges can inquire into 
the constitutionality of congressional legislation? (Professor Wechsler assumes that it does, but does not 
explain why.) 

Note the different way that Article VI treats "laws" and "treaties" and consider Van Alsrvnes 
suggestion that "[tlhe phrase 'in pursuance' might also mean merely that only those statutes adopted 
by Congress after the re-establishment and reconstitution of Congress pursnant to the Constitution itself 
shall be the supreme law of the land, whereas acts of the earlier Continental Congress constituted merely 
under the Articles of Confederation. would not necessarily be supreme and binding upon the several 
states" (supra note 21, at 21). 

Assuming that you find the Marshall-Wechsler argument or, for that matter. any other textual 
argument for judicial review. persuasive, does it entail that the scope or nature of judicial review is what 
Marbury held it to be? Consider Dietze. judicial Review in Europe, 55 Mich. L. Rev. 539. 541 (1957): 
"European courts have usually tested the formal constitutionality of the laws. This consists of a review of 
the process of enactment. If it was discovered that the procedural requirements of the constitution had 
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[74] Thus, the particular phraseology of the constitution of the United States 
confirms and strengthens the principle, supposed to be essential to all written 
constitutions, that a law repugnant to the constitution is void; and that courts, as well 
as other departments, are bound by that instrument. 

[75] The rule must be discharged. 

Discussion: TheFirst and Last Word 
Marbury can read more or less imperialistically - to claim more or less power for 

the judicial branch. Nothing in the opinion, or in any subsequent opinion of the 
Supreme Court, implies that only the judiciary may make constitutional decisions. 
Nothing implies, for example, that Congress and the Executive are relieved of their 
responsibility to assess the constitutionality of their proposed conduct before they 
act-as the first Congress and Executive did with respect to the chartering of the 
first Bank of the United States. What was, and continues to be, an open question is 
whether and when the Court has the last word. 

not been complied with, the law in question was declared void. On the other hand, the testing of the 
content of a legislative act for its 'intrinsic' constitutionality was the exception rather than the rule." 

1:75.Consider Robert McCloskey,The American Supreme Court 40-42 (1960): 

The decision is a masterwork of indirection, a brilliant example of Marshall's capacity to sidestep 
danger while seeming to court it, to advance in one direction while his opponents are looking 
in another.... The danger of a head-on clash with the Jeffersonians was averted by the denial 
of jurisdiction: but, at the same time, the declaration that the commission was illegally withheld 
scotched any impression that the Court condoned the administration's behavior. These negative 
maneuvers were artful achievements in their own right. But the touch of genius is evident when 
Marshall, not content with having rescued a bad situation, seizes the occasion to set forth the 
doctrine of judicial review. It is easy for us to see in retrospect that the occasion was golden. 
The attention of the Republicans was focused on the question of Marbury's commission, and 
they cared very little how the Court went aboutjustifying a hands-off policy so long as that policy 
was followed. Moreover, the Court was in a delightful position, so common in its history but so 
confusing to its critics, of rejecting and assuming power in a single breath, for the Congress had 
tried here to give the judges an authority they could not constitutionally accept and the judges 
were high-mindedly refusing. The moment for immortal statement wasat hand all right, but only 
a judge of Marshall's discernment could have recognised it. 

McCloskeyobviously admires Marshall's political sagacity, which allowed him to avoid the dangerous 
confrontation with the Jefferson administration that would have signaled the presence of a full-fledged 
constitutional crisis and perhaps even threatened the stability of the still very-young new political order. 
McCloskey,a professor of government at Harvard. wasnot a lawyerand, perhaps, was not "thinking like 
a lawyer" when praising Marshall. Can (should) a lawyer accept McCloskey's terms of analysis?What if, 
for example, one agrees with Marshall that Marbury wasin fact entitled to his commission but disagrees 
with him that Section 13 was unconstitutional? That would mean. of course, that Marbury wasentitled 
to the remedy-the writ of mandamus-that would rectify the wrong done him. Should an honorable 
judge, in that instance. have failed to give him the remedy, whatever the consequences that might ensue? 




