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C. The Department of Foreign Affairs

The greatest and best known struggle in the First Congress over the structure of govern-
ment began on May 19, 1789, when Representative Boudinot moved to establish three
executive departments to aid the President in carrying out his duties with respect to war,
finance, and foreign affairs.”*

Virtually no one disputed the necessity for some such legislation. Recognizing that
the President could not perform the functions entrusted to him all by himself, Article II
authorized him to obtain written advice from “the principal officer in each of the executive
departments” and with Senate consent to appoint not only judges but also “ambassadors,
other public ministers, and consuls” and “all other officers of the United States, whose
appointments are not herein otherwise provided for, and which shall be established .by
law.” Not only did these provisions make clear the expectation that additional executive
offices and departments would be created; they made equally plain that Congress had
power to create them as necessary and proper to the execution of various powers granted
to the President and Congress.?® *

Madison gave the members something concrete to chew on by moving to establish
a Department of Foreign Affairs to be headed by a Secretary who was to be “appointed by
the President, by and with the advice and consent of the Senate” and “removable by the
President.”2% Chew they did; over a month elapsed before the House passed a bill on the
subject, and much of that time was spent in debating the constitutional conundrums
posed by Madison’s simple proposal.

Even the innocuous suggestion that the Secretary be appointed as Article II pre-
scribed provoked dissent. To provide by law for the method of appointment, argued
Smith of South Carolina, would convey the impression that Congress was “conferring
power,” when in fact the Constitution gave it no discretion; the statute should say noth-
ing about appointment one way or the other.2” Lee responded that Congress did have a
choice, for Article II, § 2 expressly authorized Congress “to vest the appointment of...
inferior officers” elsewhere. The Secretary, he contended, was an inferior officer, because
his only function was to aid the President in performing his duties.?® Under this interpre-

1MSee 1 Annals at 383—84. The Constitution is surprisingly sparse in respect to the President’s foreign af-
fairs authority, expressly giving him only power to receive forcign diplomats, to appoint our own, and to make
treaties—and in the latter two cases requiring him to obtain the advice and consent of the Senate. See US
Const, Art 11, §§ 2-3. In requiring the Secretary of Foreign Affairs not only to carry on such dealings with our
own and foreign ministers but also to conduct “such other matters respecting foreign affairs” as the President
should direct, the First Congress appeared to share the modem conviction that a general authority over for-
cign affairs was either implicit in the unpromisingly drafied specific powers or the general provision vest.ing
executive power in the President or inherent in the office itself. See | Stat 28, 29, § 1 (July 27, 1789); United
States v Curtiss-Wright Export Corp., 299 US 304 (1936); The Second Century at 217-18 n 63.

13See | Annals at 383 (Rep. Boudinot). Senator Maclay thought the President should nominate officers
without prior legislation establishing their offices. See 9 Doc Hist at 104-05. In the House, however, “that ths
principles of organization for the executive offices should be settled by legislation was laken. for granted.
Casper, 30 Wm. & Mary L Rev at 233 (cited in note 141). For further discussion of this question see text at
notes 100-12.

2061 Annals at 385.

207]d at 386.

Iﬂlld.

The New Government 37

tation the President alone could have been empowered to appoint everybody except
Justices of the Supreme Court, and it was quickly repudiated. “The inferior officers men-
tioned in the constitution,” said Smith, “are clerks and other subordinate persons,” not
the heads of departments; and the reference to appointment by the President and Senate
was struck from Madison’s proposal 2

Smith’s second objection was to the provision making the Secretary “remowvable by
the President.” For Article II, § 4 provided that civil officers of the United States should
be removed from office when convicted of high crimes and misdemeanors by the Senate;
and that, Smith argued, meant there was no other way to remove them.?'° Madison sensi-
bly replied that the impeachment provision had been designed to provide “a supplemen-
tal security for the good behavior of the public officers,” not to limit the President’s au-
thority to discharge them,?!'' and Smith’s contrary interpretation received little support
from other members.2!?

Theodorick Bland of Virginia had a more challenging basis for complaint about the
provision for presidential removal. If the President could remove an officer whom the
Senate had approved, he might circumvent the Senate’s authority by giving a recess ap-
pointment to an individual whom the Senators had already rejected.?!* Bland therefore
opined that “the same power that appointed had, or ought to have, the power of
removal”; the Senate’s power of consent extended not only to naming officers but to dis-
missing them as well.2"

209]d at 386-87. As enacted the statute made no reference to the method of appointing the Secrctary, but
it did provide for a Chief Clerk to be appointed by the Secrctary himself in accordance with the authority
granted by Article I1. 1 Stat 28, 29, § 2 (July 27, 1789). This incident may have some bearing on the Supreme
Court’s later decision that a special prosecutor essentially independent of executive, legislative, or judicial
control could constitutionally be appointed by a panel of federal judges. Morrison v Olson, 487 US 654
(1988). Even if Lee's view had prevailed, it might still have been pertinent to ask to what other officer such a
prosecutor could be described as “inferior.” Maclay’s interpretation went as far overboard in one dircction
as Lee’s went in the other: He denied that the Chief Clerk was an “inferior officer,” because in the abscncc
of the Secretary he would run the Department. 9 Doc Hist at 118.

219] Annals at 387.

21t]d. See also id at 393 (Rep. Sylvester); The Federalist No 65 (Hamilton) (arguing that impeachment
was “a bridle in the hands of the legislative body upon the executive servants of the government’™). The fur-
ther suggestion of Benson and Boudinot (1 Annals at 387-88, 390-91) that Smith’s argument would give all
officers the tenure during “good behavior” that Article IIl reserved for judges was clever but flawed, for
even Smith’s reading would permit Congress to set fixed terms for other officers. See id at 391-92 (Reps.
Jackson and Smith).

212Benjamin Huntington of Connecticut broke his habitual silence to echo Smith’s position, 1 Annals at
477. See also id at 540 (Rep. Page), 389 (Rep. Jackson) (adding that if either the House or the Senate had a
constitutional role to play in removing officers it could not delegate the task to anyone else; for “cvery power
recognised by the constitution must remain where it was placed by that instrument”).

2138ee US Const, Art 11, § 2, authorizing the President “to fill up all vacancies that may happen during the
recess of the Senate, by granting commissions which shall expire at the end of their next session.”

214] Annals at 388-89. Livermore added the inevitable comparison to the treaty power: “1 will not by any
means suppose that gentlemen mean, when they argue in favor of removal by the President alone, to contem-
plate the extension of the power to the repeal of treaties.” Id at 497. The extension that Livermore thought so
absurd was endorsed by the court of appeals and the only Supreme Court Justice to reach the merits in
Goldwater v Carter, 444 US 996, 1007 (1979) (Brennan, J, dissenting).
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Hamilton had said as much in the Federalist,2'* but the words did not seem to sup-
port him; what Article Il said was that the President should appoint officers with the .ad—
vice and consent of the Senate. As Smith cogently observed, removal power was not im-
plied in the authority to select the President, Vice-President, or members of C'ong.ressﬂT
not even, he noted interestingly, in the case of the Senate.2'¢ Moreover, the dxs‘tmctnon e
Constitution seemed to draw between appointment and rem9val of executive ofﬁtf:;:s
could easily be justified in terms of Hamilton’s own explanatlon"that the purpose 0 . }::
provision was to “prevent(] the appointment of unfit characters, .a.lthough he was rig
that a Senate check on removal would also «contribute to the stability of the administra-

1 ”217
o In the House debate Madison was quick to disow.'n ghe“position Han?xlton’ had
taken. “[O]ne of the most prominent features of the cons.tltuuon was the PreS}dgnt s re-
sponsibility for executive affairs. The Senate had been given a say in the a'ppomtt}‘ng pro-
cess because as a collective body it had better knowledge ot: possxbl'e car!dldates anz;ny
individual could have; but that limitation was consistent with pmndfnnal rfsponsxbn ity
because, unlike a senatorial veto on removal, it permitted ;"r’nzc‘o!person to be fo;ced upon
i istant by any other branch of the Government.
. az::'l;sail::;)ner t):lerri;iers agreed with Bland,?* but his motion that the propos”al be
amended to provide for removal “by and with the advice and consent of the Sg.’,nat? was
defeated. 2 It was Gerry who raised the third and final a.rment against Madison’s p:}(:-
posal: Even if neither the impeachment clause nor the appom.tmc‘ants clause preve_nted de
President from removing the Secretary, nothing in the Consttxitut:::lnz :ut.honzed him to do
; ly those powers which the Constitution conferred.

" m’;i‘l't};: :1:: t:vo wayrs’ to repulse this attack, and both were employed._ La_urang(ej hadt
already made the defense of confession and avoidance: Since the Constitution dxl no
provide one way or the other, Congress was free—under.the necessary and properlc ause,
as Thomas Hartley of Pennsylvania later added?>—to give the Presu.ien.t remova powell('
or not, and it made sense to do 50.22 George Clymer of Pennsylvam.a, in cont,fast:itt(l)‘o
the high road of direct denial: *“[T]he power of removal was an ex::cutwe power and thus
was vested in the President “by the express words” of Article IL> .

It was at this point that in the Committee of the Whole .“[t]he question was . . |
taken, and carried by a considerable majority, in favor of declaring the power of removal

215The Federalist No 77. Smith read this passage aloud with evident relish at a later point in the House

discussion. See 1 Annals at 474. .
I 116y Annals at 392. Sce the discussion of the roleof Senators as representatives of the states at notes 64-

75.

217The Federalist Nos 76-77.

28] Annals at 394-95. .

219See, e.g., id at 389 (Rep. Jackson), 391 (Rep. White), 395-96 (Rep. Gerry).

20{d at 397-98. .

114 at 395. See also id at 475 (Rep. Smith): “I call upon gentlemen to show me where it is said that the
President shall remove from office.”

m0d at 500.

mid at 392-93.

241 at 397.
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to be in the President.”?? The reader will observe that this resolution left the difference of
opinion between Clymer and Laurance unresolved. It did not say whether the President
had removal power because the Constitution had given it to him or because Congress in
its discretion had chosen to confer it. The House did not have to answer that question in
order to agree that the President could discharge the Secretary, but it would be crucial if
Congress ever decided to prohibit presidential removal.

The debate was resumed a few weeks later, when a bill was presented to carry out
the principles agreed to in the Committee of the Whole.??® The House talked of nothing
else for a week. In the process all the arguments that had been made before were repeated
and enlarged upon. There were also a few new twists, however. In particular, the differ-
ence of opinion among the supporters of presidential removal was brought into the fore-
ground, and the argument that the Constitution itself gave the President this authority
was substantially reinforced.

When Madison endorsed Clymer’s position that removal was an executive power
vested in the President by Article 11,2 Smith and White leapt to the attack. There was
nothing intrinsically executive about removal, Smith argued; he knew of no state in
which the Governor had any such power.?? Moreover, White contended, the Constitution
did not give the President all powers that might abstractly be classified as executive:
“[T)he executive powers so vested, are those enumerated in the constitution.”???

The former argument was troubling, and the latter potentially fatal. For despite the
conspicuous textual contrast between Article 1I and Article I, which expressly vested in
Congress only those legislative powers “herein granted,”?*it seemed unlikely that the
Framers had meant to give the President blanket authority to do everything that could
theoretically be termed executive, especially since the critical words of Article I had been
inserted without explanation by the Committee of Style;?*! at the very least there seemed
to be an implicit restriction to executive matters that could fairly be deemed of federal

concem.

Nevertheless, as Fisher Ames pointed out, the case did not depend on the argument
that removal was in itself an unenumerated executive function:

The constitution places all executive power in the hands of the President,
and could he personally execute all the laws, there would be no occasion for

2114 at 399.

22614 at 473.

1714 at 481. Madison had initially argued that the matter lay in the discretion of Congress, and he ac-
knowledged his change of mind. Scc id at 389, 480.

22814 at 490.

291 at 485.

2oYS Const, Art I, § 1. Article 111 is cqually explieit, vesting the judicial power in specified courts and
defining that power to embrace a finite list of disputcs. John Adams recorded in his notes that Ellsworth relied
on the absence of any such language in Article 11 in arguing to the Scnate that the vesting clause gave the
President removal power: “The exceutive power is granted; not the executive powers hercinafter enumerated
and explained.” 3 Works of John Adams at 409.

B1See 2 Farrand at 547, 565, 590; Charles C. Thach, Jr., The Creation of the Presidency, 1775-1789, in
40 Johns Hopkins University Studies in Historical and Political Science 138-39 (1922).
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establishing auxiliaries; but the circumscribed powers of human na.ture in
one man, demand the aid of others. . . . He must therefore have assistants.
But in order that he may be responsible to his country, he must have a
choice in selecting his assistants, a control over them, with power to re-
move them when he finds the qualifications which induced their appoint-
ment cease to exist.2¥2

In other words, removal authority was implicit in the enumerated powers of the
President, because he could exercise none of them without subordina'tcs subject t? his su-
pervision and control. Madison succinctly restated the point a few ml?lutes lz?ter: “[I]f the
officer when once appointed is not to depend upon the president for his official existence,
__Iconfess 1 do not see how the president can take care that the laws be faithfully
executed.” 2
It was at this point that Egbert Benson of New York offered an men@mt that was
to divide the supporters of presidential removal power. A prop_os?l to specify the manner
of appointment had already been dropped after it was argued to imply a power’of choice
foreclosed by Article 1524 Benson made the same argument with respect to re.mo.val.. Tha?
the Secretary was removable by the President was the command of the Constitution itself;
to say the same thing in the statute was to suggest that the power was for Congess t,o
give or withhold. The bill should therefore be amended to acknowl‘edge t!we President’s
constitutional prerogative by providing that the Secretary’s custodial dutu?s shq}gg de-
volve upon his clerk “whenever the said officer shall be re.moved by the president.
Sedgwick protested that it made no sense after having won the .debzaltse for the sup-
porters of the removal power to quarrel over a purely academic question.™ Nevertheless
the question was put, and Benson prevailed. The words *“whenever the said officer shall
be removed by the President” were inserted,”” and the words “to be removable by the
President” were dropped.®® Thus at first glance it might appear that the House had agreed
with Benson that the Constitution itself gave the President the power of removal 2
Unfortunately the matter was not so simple. For better or worse, the two halyes of
Benson's proposal were put to the House separately. The members first VOtt?d thirty to
eighteen to add Benson’s “whenever” language. All those who had spoken in favor of
presidential removal voted aye, whether they thought that Article 11 settled the question

11 Annals at 492. George Read made the same argument in the Senate. See 3 Works of John Adams at
4' ] ’ . . . .

131 Annals at 516. Ames later repeated the point: *In the constitution the Presndent. is requlr.ed to see the
laws faithfully executed. He cannot do that without he has a control over officers appointed to aid l_um in qne
performance of his duty.” 1d at 561. To put the argument another way, to plac.e the conduct of foreign affairs
in the hands of an officer not subject to presidential control would offend Article [I's command that the .enuJ-
merated executive powers be vested in the President. See Morrison v Olson, 487 US 654 (1988) (Scalia, J,
dissenting).

MSee text at notes 51-53.

5] Annals at 525-27.

1s1d at 602.

1714 at 602-03.

18] at 608. .

m3Chief Justice Taft took this view of the House's action in Myers v United States, 272 US 52, 11214
(1926). See also John Marshall, 5 The Life of George Washington 231-32 (AMS, 1805).
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or left the matter to Congress. The House then voted thirty-one to nineteen to drop the
phrase “to be removable by the President.” The numbers were virtually identical, but it
was a different majority. For on this question the proponents of Article Il power prevailed

only because they were joined by a substantial number of members who had opposed
presidential removal altogether. 24

The onginal coalition was patched up again when it came time for the House to
pass the amended bill,?*! and after a similar discussion in the Senate?*>Benson’s
“whenever” formula became law.2 Thus it was the considered judgment of a majority in
both Houses that the President could remove the Secretary of Foreign Affairs, but there

was no consensus as to whether he got that authority from Congress or from the Con-
stitution itself.2*

~PeOther-Officers

Once the great controversy over presidential removal was regolycd,-CoﬁgrtE moved
quickly to set up War and Treasury Departments, each-héaded by a Secretary whose
tenure was described by the same “whenever” formula that had been so painstakingly
worked out for the Secretary of Foreign Affairs.2*s In other respects, however, the statute
governing the ‘]kemfyiiffered significantly from those setting up the other two depart-
mepis- egin with, the Treasury was not expressly designated an “executive” depart-

20Fiftecn of the thirty membcrs who voted to add “whenever” voted not to delete “to be removablc™;
sixteen of the eighteen who voted not to add “whenever” voted to delete “to be removable” These were the
members who were opposed to presidential removal entirely. Only sixteen of the forty-cight who voted on
both questions voted for both, that is, for Benson's substitution. Justice Brandeis worked this all out in his dis-
sent in Myers, 272 US at 286-87. Sec also Corwin, Office and Powers at 87 (cited in note 174). That was not
enough to make Brandeis right on the merits; my own view is that Ames’s argument was overpowering. See
The Second Century at 194-95.

1 The final vote was twenty-nine to twenty-two. See 1 Annals at 614.

115ee 9 Doc Hist at 114-15.

.23 Stat 28, 29, § 2, (July 27, 1789). Vice-President Adams had had to cast a tie-breaking vote in the
Senate. See 9 Doc Hist at 115.

244¢“[T]he real significance of the debate,” wrote Professor Casper, “lies in the multitude of views ex-
pressed about the significance and meaning of separation of powers.” Casper, 30 Wm & Mary L Rev at 237
(cited in note 141).

24:5See | Annals at 412; 1 Stat 49 (Aug 7, 1789); 1 Stat 65 (Sept 2, 1789). The Treasury bill, however, also
provided for a Comptroller whose duties included determining the validity of claims against the govemment.
Because this task was more judieial than executive, Madison argued, the President should not control it; either
the Comptroller should not be removable, or his decisions should be subject to Supreme Court review. 1
Annals at 635-37.

This proposal raised more difficulties than it resolved. It was by no means clear that the Comptroller's
function was judicial; until the Treasury had rejected the claim, it was hard to find the adverse parties who
characterized the ordinary judicial proceeding. Moreover, if the matter was judicial, Article 1il appeared to
require that it be decided by a judge with tenure during good behavior and irreducible salary. Finally, unless
the Comptroller could somehow be considered a judicial officer, it was not obvious how the Supreme Court
could be empowered to review his decision; for under Article 111, unless a state or a (foreign) diplomat was a
party, the Supreme Court’s jurisdiction was appellate, not original. Madison withdrew his motion after several
colleagues spoke against it; as enacted the statute said nothing about the removal of inferior officers. Sec 1
Annals at 637-39; 1 Stat at 65, §1.




