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\ICe beld it not pennissib 1e &0 bar a ~tyerftompractice;because he hlul 9RE@ e,n 
a member of the Communist Party. . . . / 

Those cases involved more than the "right of assembly" - a right that ext~nds 
to all irrespective of their race or ideology. The right of "association," like the right 
of belief is more than the right to attend a meeting; it includes the right to express 
one's attitudes or philosophies by membership in a group or by affiliation with it 
or by other lawful means. Association in that context is a form offpression of 
opinion; and while it is not expressly included in the First Amendm~t its existence 
is necessary in making the express guarantees fully meaningful. ; 

The foregoing cases suggest that specific guarantees in the Jlill of Rights have 
penumbras, formed by emanations from those guarantees that help give them 
life and substance. See Poe v. Ullman, 367 U.S. 497, 51&-22 (1961) (dissenting 
opinion). Various guarantees create zones of privacy. The right of association 
contained in the penumbra of the First Amendment is one, as we have seen. The 
Third Amendment in its prohibition against the quartering of soldiers "in any 
house" in time of peace without the consent of tJie owner is another facet of 
that privacy. The Fourth Amendment explicitly affirms the "right of the people 
to be secure in their persons, houses, papers, ¥id effects, against unreasonable 
searches and seizures." The Fifth Amendment in its Self-Incrimination Clause 
enables the citizen to create a zone of privacy }\'hich government may not force him 
to surrender to his detriment. The Ninth Amendment provides: "The enumeration 
in the Constitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people." 

The Fourth and Fifth Amendments ;Were described in Boyd v. United States, 116 
U.S. 616 (1886), as protection against all governmental invasions "of the sanctity 
of a man's home and the privaciesof life." We recently referred in Mapp v. Ohio, 
367 U.S. 643 (1961), to the Fourth Amendment as creating a "right to privacy, 
no less important than any other right carefully and particularly reserved to the 
people." ... 

The present case, then, concerns a relationship lying within the zone of privacy 
created by several fundam",rital constitutional guarantees. And it concerns a law 
which, in forbidding the USe of contraceptives rather than regulating their manu­
facture or sale, seeks to achieve its goals by means having a maximum destructive 
impact upon that relationship. Such a law cannot stand in light of the familiar 
principle, so often applied by this Court, that a "governmental purpose to control 
or prevent activities-constitutionally subject to state regulation may not be achieved 
by means which "weep unnecessarily broadly and thereby invade the area of pro­
tected freedoms." NAACP v. Alabama. Would we allow the police to search the 
sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? 
The very idea is repulsive to the notions of privacy surrounding the marriage 
relationshi . 

We de with a right of privacy older than the Bill of Rights-older than our 
politica parties, older than our school system. Marriage is a coming together for 
better r for worse, hopefully enduring, and intimate to the degree of being sacred. 
It is n association that promotes a way of life, not causes; a harmony in living, 
no political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an 
a ociation for as noble a purpose as any involved in our prior decisions. 

eversed. 

D. Methods of Fundamental Rights Adjudication 

GoLDBERG,]., joined by Warren, Cj., and Brennan,]., concurring. 
I agree with the Court that Connecticut's birth-control law unconstitutionally 

intrudes upon the right of marital privacy, and I join in its opinion and judgment. 
Although I have not accepted the view that "due process" as used in the Fourteenth 
Amendment incorporates all of the first eight Amendments, I do agree that the 
concept of liberty protects those personal rights that are fundamental, and is not 
confined to the specific terms of the Bill of Rights. My conclusion that the concept 
ofliberty is not so restricted and that it embraces the right of marital privacy though 
that right is not mentioned explicitly in the Constitution is supported ... by the 
language and history of the Ninth Amendment. ... 

The Ninth Amendment ... was proffered to quiet expressed fears that a bill of 
specifically enumerated rights could not be sufficiently broad to cover all essential 
rights and that the specific mention of certain rights would be interpreted as a 
denial that others were protected.... [T]he Framers did not intend that the first 
eight amendments be construed to exhaust the basic and fundamental rights which 
the Constitution guaranteed to the people. 

... To hold that a right so basic and fundamental and so deep-rooted in our 
society as the right of privacy in marriage may be infringed because that right is not 
guaranteed in so many words by the first eight amendments to the Constitution is 
to ignore the Ninth Amendment and to give it no effect whatsoever. ... 

I do not mean to imply that the Ninth Amendment is applied against the States 
bythe Fourteenth. Nor do I mean to state that the Ninth Amendment constitutes an 
independent source of rights protected from infringement by either the States or 
the Federal Government. Rather the Ninth Amendment simply lends strong support 
to the view that the "liberty" protected by the Fifth and Fourteenth Amendments 
from infringement by the Federal Government or the States is not restricted to 
rights specifically mentioned in the first eight amendments.... 

In determining which rights are fundamental, judges are not left at large to 
decide cases in light of their personal and private notions. Rather, they must look 
to the "traditions and [collective] conscience of our people" to determine whether 
a principle is "so rooted [there] ... as to be ranked as fundamental." The inquiry 
iswhether a right involved "is of such a character that it cannot be denied without 
violating those 'fundamental principles of liberty and justice which lie at the base 
of all our civil and political institutions.' " 

The entire fabric of the Constitution and the purposes that clearly underlie its 
specific guarantees demonstrate that the rights to marital privacy and to marry 
and raise a family are of similar order and magnitude as the fundamental rights 
specifically protected. 

Although the Constitution does not speak in so many words of the right of privacy 
in marriage, I cannot believe that it offers these fundamental rights no protection. 
The fact that no particular provision of the Constitution explicitly forbids the State 
from disrupting the traditional relation of the family-a relation as old and as 
fundamental as our entire civilization -surely does not show that the Government 

, was meant to have the power to do so.... 

The logic of the dissents would sanction federal or state legislation that seems 
to me even more plainly unconstitutional than the statute before us. Surely the 
Government, absent a showing of a compelling subordinating state interest, could 
not decree that all husbands and wives must be sterilized after two children have 
been born to them. Yet by their reasoning such an invasion of marital privacy would 
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not be subject to constitutional challenge because, while it might be "silly," no 
provision of the Constitution specifically prevents the Government from curtailing 
the marital right to bear children and raise a family .... 

In a long series of cases this Court has held that where fundamental personal 
liberties are involved, they may not be abridged by the States simply on a showing that 
a regulatory statute has some rational relationship to the effectuation of a proper 
state purpose. "Where there is a significant encroachment upon personal liberty, the 
State may prevail only upon showing a subordinating interest which is compelling," 
Bates v. Little Rock, 361 U.S. 516 (1960). The law must be shown "necessary, and 
not merely rationally related, to the accomplishment of a permissible state policy." 
McLaughlin v. Florida, 379 U.S. 184 (1964). 

Although the Connecticut birth-eontrol law obviously encroaches upon a fun­
damental personal liberty, the State does not show that the law serves any 
"subordinating [state] interest which is compelling" or that it is "necessary ... 
to the accomplishment of a permissible state policy." The State, at most, argues that 
there is some rational relation between this statute and what is admittedly a legiti­
mate subject of state concern - the discouraging of extra-marital relations. It says 
that preventing the use of birth-eontrol devices by married persons helps prevent 
the indulgence by some in such extra-marital relations. The rationality of this justi­
fication is dubious, particularly in light of the admitted widespread availability to all 
persons in the State of Connecticut, unmarried as well as married, of birth-eontrol 
devices for the prevention of disease, as distinguished from the prevention of con­
ception. But, in any event, it is clear that the state interest in safeguarding marital 
fidelity can be served by a more discriminately tailored statute, which does not, like 
the present one, sweep unnecessarily broadly, reaching far beyond the evil sought 
to be dealt with and intruding upon the privacy of all married couples.... The State 
of Connecticut does have statutes, the constitutionality of which is beyond doubt, 
which prohibit adultery and fornication. These statutes demonstrate that means 
for achieving the same basic purpose of protecting marital fidelity are available to 
Connecticut without the need to "invade the area of protected freedoms." ... 

In sum, 1believe that the right of privacy in the marital relation is fundamental and 
basic - a personal right "retained by the people" within the meaning of the Ninth 
Amendment. Connecticut cannot constitutionally abridge this fundamental right, 
which is protected by the Fourteenth Amendment from infringement by the States. 
I agree with the Court that petitioners' convictions must therefore be reversed.... 

..ym~@il II&:Iwi COilLdlilM'tn thej~QgHl(lAt in: Glisamtd, stating-th:tt 4 ' tttt ptOJ>er 
constitutional inquiry in this case is whether this Connecticut statute lJJfriff~s the 
Due Process Clause of the Fourteenth Amendment because the ~fmentviolates 
basic values 'implicit in the concept of ordered liberty.' . _-FOr reasons stated at 
length in my dissenting opinion in Poe v. Ullman, 3 .S. 497 (1961), I believe 
that it does." Poewas an earlier challenge to the necticut anticontraception law, 
in which the Court dismissed the complai is' appeal on procedural grounds. In 
one of four dissenting opinions in ..Eoe, ustice Harlan expressed his views on the 
merits:] »:" 

HARLAN,]., dissenting . ~e v. Ullman] .... See Third Edition, p. 951. 
Were due proc erely a procedural safeguard it would fail to reach those 

situations wh the deprivation of life, liberty or property was accomplished by 
legislati hich by operating in the future could, given even the fairest possible 
pI' ure in application to individuals, nevertheless destroy the enjoyment of all 
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three. Thus the guaranties of due process ... have in this country "become bulwarks 
also against arbitrary legislation." / 

However, it is not the particular enumeration of rights in the first eight Amerid­
ments which spells out the reach of Fourteenth Amendment due process, but rather, 
as was suggested in another context long before the adoption of that Amendment, 
those concepts which are considered to embrace those rights "which an/ .. fun­
damental; which belong ... to the citizens of all free governments," (J6rfield v, 

Coryell, 4 Wash. C.C. 371, 380, for "the purposes [of securing] whichjhren enter 
into society," Calder v. Bull, 3 Dall. 386, 388. . . . / 

Due process has not been reduced to any formula; its content cannot he 
determined by reference to any code. The best that can be said is ~at through the 
course of this Court's decisions it has represented the balance 'fhich our Nation, 
built upon postulates of respect for the liberty of the individualphas struck between 
that liberty and the demands of organized society. If the supplying of content to this 
Constitutional concept has of necessity been a rational process, it certainly has not 
been one where judges have felt free to roam where un~ided speculation might 
take them. The balance ofwhich I speak is the balance st~lck by this country, having 
regard to what history teaches are the traditions fromwhich it developed as well as 
the traditions from which it broke. That tradition is ;fliving thing.... 

It is this outlook which has led the Court contjriuingly to perceive distinctions 
in the imperative character of Constitutional prpvisions, since that character must 
be discerned from a particular provision's Ia~er context. And inasmuch as this 
context is one not of words, but of historyzand purposes, the full scope of the 
liberty guaranteed by the Due Process Clat,£e cannot be found in or limited by the 
precise terms of the specific guaranteevelsewhere provided in the Constitution. 
This "liberty" is not a series of isolatj(points pricked out in terms of the taking 
of property; the freedom of speech, press, and religion; the right to keep ami 
bear arms; the freedom from unreasonable searches and seizures; and so on. It is a 
rational continuum which, broadly'speaking, includes a freedom from all substantial 
arbitrary impositions and purposeless restraints, see Allgeyer v, Louisiana, 165 U.S. 
578; Holden v. Hardy, 169 vA. 366; Nebbia v. New York, 291 U.S. 502; Skinner 
v, Oklahoma, 316 U.S. 535/544 (concurring opinion); Schware v. Board of Bar 
Examiners, 353 U.S. 232, arid which also recognizes, what a reasonable and sensitive 
judgment must, that ce~in interests require particularly careful scrutiny of the 
state needs asserted tofistifY their abridgment. ... 

Precisely what~'solved here is this: the state is asserting the right to enfo,rce its i 
moral judgments b intruding upon the most intimate details of the marital relation 
with the full pow, of the criminal law. Potentially, this could allow the deplovment 
of all the incid tal machinery of the criminal law, arrests, searches, and seizures: 
inevitably, it ust mean at the very least the lodging of criminal charges, a public 
trial, and te imony as to the corpus delicti. Nor could any imaginable elaboration 
of presurn tions, testimonial privileges, or other safeguards, alleviate the necessity 
for testi onyas to the mode and manner of the married couples' sexual relations. 
or at le st the opportunity for the accused to make denial of the charges. In sum. 
the s tute allows the State to enquire into, prove, and punish married people for 
the rivate use of their marital intimacy. 

.. This enactment involves what, by common understanding throughout the 
nglish-speaking world, must be granted to he a most fundamental aspect of 


