Youngstown Sheet & Tube Co. v. Sawyer
343 U.S. 579 (1952)

[During the Korean War, a labor dispute arose in the U.S. steel industry, and the
United Steelworkers threatened to go on strike. In an effort to avoid a disruption in
steel production, President Truman issued an executive order directing the Secre-
tary of Commerce to take possession of and operate some of the nation’s steel mills.
The executive order noted that the United States and other nations were engaged
“in deadly combat with the forces of aggression in Korea™ and that “the weapons
and other materials needed by our armed forces and by those joined with us in the
defense of the free world are produced to a great extent in this country, and steel is
an indispensable component of substantially all of such weapons and materials.” As
support for the order, President Truman invoked “the authority vested in me by
the Constitution and laws of the United States, and as President of the United States
and Commander in Chief of the armed forces of the United States.” The mill
owners challenged the constitutionality of the President’s order.]

MR. JUSTICE BLACK delivered the opinion of the Court....
The President’s power, if any, to issue the order must stem either from an act of
Congress or from the Constitution itself. There is no statute that expressly
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authorizes the President to take possession of property as he did here. Nor is there
any act of Congress to which our attention has been directed from which such a
power can fairly be implied. Indeed, we do not understand the Government to rely
on statutory authorization for this seizure. There are two statutes which do author-
ize the President to take both personal and real property under certain conditions.
However, the Government admits that these conditions were not met and that the
President’s order was not rooted in either of the statutes. The Government refers to
the seizure provisions of one of these statutes (§201(b) of the Defense Production
Act) as “much too cumbersome, involved, and time-consuming for the crisis which
was at hand.”

Moreover, the use of the seizure technique to solve labor disputes in order to
prevent work stoppages was not only unauthorized by any congressional enact-
ment; prior to this controversy, Congress had refused to adopt that method of
settling labor disputes. When the Taft-Hartley Act was under consideration in
1947, Congress rejected an amendment which would have authorized such govern-
mental seizures in cases of emergency. Apparently it was thought that the technique
of seizure, like that of compulsory arbitration, would interfere with the process of
collective bargaining. Consequently, the plan Congress adopted in that Act did not
provide for seizure under any circumstances. Instead, the plan sought to bring
about settlements by use of the customary devices of mediation, conciliation, inves-
tigation by boards of inquiry, and public reports. In some instances temporary
injunctions were authorized to provide cooling-off periods. All this failing, unions
were left free to strike after a secret vote by employees as to whether they wished to
accept their employers’ final settlement offer.

It is clear that if the President had authority to issue the order he did, it must be
found in some provision of the Constitution. And it is not claimed that express
constitutional language grants this power to the President. The contention is that
presidential power should be implied from the aggregate of his powers under the
Constitution. Particular reliance is placed on provisions in Article IT which say that
“The executive Power shall be vested in a President...”; that “he shall take Care
that the Laws be faithfully executed”; and that he “shall be Commander in Chief of
the Army and Navy of the United States.”

The order cannot properly be sustained as an exercise of the President’s mili-
tary power as Commander in Chief of the Armed Forces. The Government
attempts to do so by citing a number of cases upholding broad powers in military
commanders engaged in day-to-day fighting in a theater of war. Such cases need
not concern us here. Even though “theater of war” be an expanding concept, we
cannot with faithfulness to our constitutional system hold that the Commander in
Chief of the Armed Forces has the ultimate power as such to take possession of
private property in order to keep labor disputes from stopping production. This is
a job for the Nation's lawmakers, not for its military authorities.

Nor can the seizure order be sustained because of the several constitutional
provisions that grant executive power to the President. In the framework of our
Constitution, the President’s power to see that the laws are faithfully executed
refutes the idea that he is to be a lawmaker. The Constitution limits his functions
in the lawmak;ng process to the recommending of laws he thinks wise and the
vetoing of laws he thinks bad. And the Constitution is neither silent nor equivocal
about who shall make laws which the President is to execute. The first section of the
first article says that “All legislative Powers herein granted shall be vested in a
Congress of the United States....” After granting many powers to the Congress,
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Article 1 goes on to provide that Congress may “make all Laws which shall be
‘pecessary and proper for carrying into Execution the foregoing Powers, and all
“other Powers vested by this Constitution in the Government of the United States, or
in any Department or Officer thereof.” ...

1t is said that other Presidents without congressional authority have taken

ossession of private business enterprises in order to settle labor disputes. But
even if this be true, Congress has not thereby lost its exclusive constitutional author-
ity to make laws necessary and proper to carry out the powers vested by the Con-
stitution “in the Government of the United States, or any Department or Officer
thereof.”

The Founders of this Nation entrusted the lawmaking power to the Congress
alone in both good and bad times. 1t would do no good to recall the historical
events, the fears of power and the hopes for freedom that lay behind their choice.
Such a review would but confirm our holding that this seizure order cannot
stand....

MR. JUSTICE FRANKFURTER, concurring. ...

Congress has frequently — at least 16 times since 1916 — specifically provided
for executive seizure of production, transportation, communications, or storage
facilities. In every case it has qualified this grant of power with limitations and
safeguards. This body of enactments . ..demonstrates that Congress deemed sei-
zure so drastic a power as to require that it be carefully circumscribed whenever the
President was vested with this extraordinary authority ....

Congress in 1947 was again called upon to consider whether governmental
seizure should be used to avoid serious industrial shutdowns. Congress decided
against conferring such power generally and in advance, without special Congres-
sional enactment to meet each particular need. ...

[N]othing can be plainer than that Congress made a conscious choice of policy
in a field full of perplexity and peculiarly within legislative responsibility for choice.
In formulating legislation for dealing with industrial conflicts, Congress could not
more clearly and emphatically have withheld authority than it did in 1947. Perhaps
as much so as is true of any piece of modern legislation, Congress acted with full
consciousness of what it was doing and in the light of much recent history .. ..

It cannot be contended that the President would have had power to issue this
order had Congress explicitly negated such authority in formal legislation. Con-
gress has expressed its will to withhold this power from the President as though it
had said so in so many words....
 Apart from his vast share of responsibility for the conduct of our foreign rela-
tions, the embracing function of the President is that “he shall take Care that the
Laws be faithfully executed ....” Art. II, §3. The nature of that authority has for me
been comprehensively indicated by Mr. Justice Holmes. “The duty of the President
to see that the laws be executed is a duty that does not go beyond the laws or require
him to achieve more than Congress sees fit to leave within his power.” Myers v.
pnited States, 272 U.S. 52, 177. The powers of the President are not as particular-
ized as are those of Congress. But unenumerated powers do not mean undefined
Powers. The separation of powers built into our Constitution gives essential content
to undefined provisions in.the frame of our government. '

" To be sure, the content of the three authorities of government is not to be
d?,rived from an abstract analysis. The areas are partly interacting, not wholly
disjointed. The Constitutton is a framework for government. Therefore the way
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the framework has consistently operated fairly establishes that it has operated
according to its true nature. Deeply embedded traditional ways of conducting
government cannot supplant the Constitution or legislation, but they give meaning
to the words of a text or supply them. It is an inadmissibly narrow conception of
American constitutional law to confine it to the words of the Constitution and to
disregard the gloss which life has written upon them. In short, a systematic, unbro-
ken, executive practice, long pursued to the knowledge of the Congress and never
before questioned, engaged in by Presidents who have also sworn to uphold the
Constitution, making as it were such exercise of power part of the structure of our
government, may be treated as a gloss on “executive Power” vested in the President
by §1 of Art. IT.....

MR. JUSTICE JACKSON, concurring in the judgment and opinion of the Court.. ..

A judge, like an executive adviser, may be surprised at the poverty of really
useful and unambiguous authority applicable to concrete problems of executive
power as they actually present themselves. Just what our forefathers did envision, or
would have envisioned had they foreseen modern conditions, must be divined from
materials almost as enigmatic as the dreams Joseph was called upon to interpret for
Pharaoh. A century and a half of partisan debate and scholarly speculation yields no
net result but only supplies more or less apt quotations from respected sources on
each side of any question. They largely cancel each other." And court decisions are
indecisive because of the judicial practice of dealing with the largest questions in
the most narrow way.

The actual art of governing under our Constitution does not and cannot con-
form to judicial definitions of the power of any of its branches based on isolated
clauses or even single Articles torn from context. While the Constitution diffuses
power the better to secure liberty, it also contemplates that practice will integrate
the dispersed powers into a workable government. It enjoins upon its branches
separateness but interdependence, autonomy but reciprocity. Presidential powers
are not fixed but fluctuate, depending upon their disjunction or conjunction with
those of Congress. We may well begin by a somewhat over-simplified grouping of
practical situations in which a President may doubt, or others may challenge, his
powers, and by distinguishing roughly the legal consequences of this factor of
relativity.

1. When the President acts pursuant to an express or implied authorization
of Congress, his authority is at its maximum, for it includes all that he possesses
in his own right plus all that Congress can delegate.2 In these circumstances, and
in these only, may he be said (for what it may be worth) to personify the federal
sovereignty. If his act is held unconstitutional under these circumstances, it

1. A Hamilton may be matched against a Madison. Professor Taft is counterbalanced by Theodore
Roosevelt. It even seems that President Taft cancels out Professor Taft. Compare his “Temporary
Petroleum Withdrawal No. 3" of September 27, 1909, United States v. Midwest Oil Co., 236 US.
459, 467, 468, with his appraisal of executive power in “Qur Chief Magistrate and His Powers” 139-140.

2. It is in this class of cases that we find the broadest recent statements of presidential power.
including those relied on here. United States v. Curtiss-Wright Corp., 299 U.S. 304, involved, not
the question of the President’s power (o act without congressional authority, but the question of his
right to act under and in accord with an Act of Congress. ...

That case does not solve the present controversy. It recognized internal and external affairs as
being in separate categories, and held that the strict limitation upon congressional delegations of
power to the President over internal affairs does not apply with respect to delegations of power in
external affairs. It was intimated that the President might act in external affairs without congressional
authority, but not that he might act contrary to an Act of Congress.. ..
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difficult to see why the forefathers bothered to add several specific items, including
some trifling ones.’

The example of such unlimited executive power that must have most
impressed the forefathers was the prerogative exercised by George III, and the
description of its evils in the Declaration of Independence leads me to doubt that
they were creating their new Executive in his image. Continental European exam-
ples were no more appealing. And if we seek instruction from our own times, we can
match it only from the executive powers in those governments we disparagingly
describe as totalitarian. I cannot accept the view that this clause is a grant in bulk of
all conceivable executive power but regard it as an allocation to the presidential
office of the generic powers thereafter stated.

The clause on which the Government next relies is that “The President shall be
Commander in Chief of the Army and Navy of the United States ....” These cryptic
words .. ., undoubtedly put[] the Nation’s armed forces under presidential com-
mand. Hence, this loose appellation is sometimes advanced as support for any
presidential action, internal or external, involving use of force, the idea being
that it vests power to do anything, anywhere, that can be done with an army or navy.

That seems to be the logic of an argument tendered at our bar—that the
President having, on his own responsibility, sent American troops abroad derives
from that act “affirmative power” to seize the means of producing a supply of steel
for them. To quote, “Perhaps the most forceful illustration of the scope of Presi-
dential power in this connection is the fact that American troops in Korea, whose
safety and effectiveness are so directly involved here, were sent to the field by an
exercise of the President’s constitutional powers.” Thus, it is said, he has invested
himself with “war powers.”

I cannot foresee all that it might entail if the Court should indorse this argu-
ment. Nothing in our Constitution is plainer than that declaration of a war is
entrusted only to Congress. Of course, a state of war may in fact exist withourt a
formal declaration. But no doctrine that the Court could promulgate would seem to
me more sinister and alarming than that a President whose conduct of foreign
affairs is so largely uncontrolled, and often even is unknown, can vastly enlarge
his mastery over the internal affairs of the country by his own commitment of the
Nation’s armed forces to some foreign venture. I do not, however, find it necessary
or appropriate to consider the legal status of the Korean enterprise to discounte-
nance argument based on it.. ..

There are indications that the Constitution did not contemplate that the title
Commander in Chief of the Army and Navy will constitute him also Commander in
Chief of the country, its industries and its inhabitants. He has no monopoly of “‘war
powers,” whatever they are. While Congress cannot deprive the President of the
command of the army and navy, only Congress can provide him an army or navy to
command. Itis also empowered to make rules for the “Government and Regulation
of land and naval Forces,” by which it may to some unknown extent impinge upon
even command functions.

That military powers of the Commander in Chief were not to supersede repre-

sentative government of internal atfairs seems obvious from the Constitution and
from elementary American history. . ..

9. “[H]e may require the Opinion, in writing, of the principal Officer in each of the executive
Departments, upon any Subject relating to the Duties of their respective Offices. ...” U.S. Const., Art. II,
§2. He “shall Commission all the Officers of the United States.” U.S. Const., Art. II, §3. Matters such as
those would seem to be inherent in the Executive if anything is.
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We should not use this occasion to circumscribe, much less to contract, the
lawful role of the President as Commander in Chief. I should indulge the widest
latitude of interpretation to sustain his exclusive function to command the
instruments of national force, at least when turned against the outside world
for the security of our society. But, when it is turned inward, not because of
rebellion but because of a lawful economic struggle between industry and labor,
it should have no such indulgence. His command power is not such an absolute
as might be implied from that office in a militaristic system but is subject to
limitations consistent with a constitutional Republic whose law and policy-mak-
ing branch is a representative Congress. The purpose of lodging dual titles in
one man was to insure that the civilian would control the military, not to enable
the military to subordinate the presidential office. No penance would ever expi-
ate the sin against free government of holding that a President can escape
control of executive powers by law through assuming his military role. What
the power of command may include I do not try to envision, but I think it is
not a military prerogative, without support of law, to seize persons or prop-
erty because they are important or even essential for the military and naval
establishment.

The third clause in which the Solicitor General finds seizure powers is that “he
shall take Care that the Laws be faithfully executed ....” That authority must be
matched against words of the Fifth Amendment that “No person shall
be ... deprived of life, liberty or property, without due process of law....” One
gives a governmental authority that reaches so far as there is law, the other gives
a private right that authority shall go no farther. These signify about all there is of
the principle that ours is a government of laws, not of men, and that we submit
ourselves to rulers only if under rules.

The Solicitor General lastly grounds support of the seizure upon nebulous,
inherent powers never expressly granted but said to have accrued to the office
from the customs and claims of preceding administrations. The plea is for a result-
ing power to deal with a crisis or an emergency according to the necessities of the
case, the unarticulated assumption being that necessity knows no law.

Loose and irresponsible use of adjectives colors all nonlegal and much legal
discussion of presidential powers. “Inherent” powers, “implied” powers, “inciden-
tal” powers, “plenary” powers, “war” powers and “‘emergency” powers are used
often interchangeably and without fixed or ascertainable meanings. ...

In the practical working of our Government we already have evolved a tech-
nique within the framework of the Constitution by which normal executive powers
may be considerably expanded to meet an emergency. Congress may and has
granted extraordinary authorities which lie dormant in normal times but may be
called into play by the Executive in war or upon proclamation of a national
emergency . ... Under this procedure we retain Government by law — special, tem-
porary law, perhaps, but law nonetheless. The public may know the extent and
limitations of the powers that can be asserted, and persons affected may be
Informed from the statute of their rights and duties.

Inview of the ease, expedition and safety with which Congress can grant and

has granted large emergency powers, certainly ample to embrace this crisis, I am
quite unimpressed with the argument that we should affirm possession of them
without statute. Such power either has no beginning or it has no end. If it exists, it
need submit to no legal restraint. I am not alarmed that it would plunge us straight-
way into dictatorship, but it is at least a step in that wrong direction. ,

>
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As to whether there is imperative necessity for such powers, it is relevant to note
the gap that exists between the President’s paper powers and his real powers. The
Constitution does not disclose the measure of the actual controls wielded by the
modern presidential office. That instrument must be understood as an Eighteenth-
Century sketch of a government hoped for, not as a blueprint of the Government
that is. Vast accretions of federal power, eroded from that reserved by the States,
have magnified the scope of presidential activity. Subtle shifts take place in the
centers of real power that do not show on the face of the Constitution.

Executive power has the advantage of concentration in a single head in whose
choice the whole Nation has a part, making him the focus of public hopes and
expectations. In drama, magnitude and finality his decisions so far overshadow
any others that almost alone he fills the public eye and ear. No other personality
in public life can begin to compete with him in access to the public mind through
modern methods of communications. By his prestige as head of state and his
influence upon public opinion he exerts a leverage upon those who are supposed
to check and balance his power which often cancels their effectiveness.

... 1 have no illusion that any decision by this Court can keep power in the
hands of Congress if it is not wise and timely in meeting its problems. A crisis that
challenges the President equally, or perhaps primarily, challenges Congress. If not
good law, there was worldly wisdom in the maxim attributed to Napoleon that “The
tools belong to the man who can use them.” We may say that power to legislate for
emergencies belongs in the hands of Congress, but only Congress itself can prevent
power from slipping through its fingers . ... With all its defects, delays and incon-
veniences, men have discovered no technique for long preserving free government
except that the Executive be under the law, and that the law be made by parlia-
mentary deliberations.

Such institutions may be destined to pass away. But it is the duty of the Court to
be last, not first, to give them up.

{Justice Vinson, joined by Justices Reed and Minton, filed a 48-page dissent. The
thrust of the dissent’s argument was that Truman’s action was consistent with his
Article II duty to “take Care that the Laws be faithfully executed.”

The dissent first tried to put the steel seizure in historical perspective. It began
by characterizing the Korean War, and more generally the Cold War, as a “‘more
terrifying threat” than World War II. It noted that Truman'’s actions in the Korean
War were supported by the United Nations Security Council, and by congressional
enactments that (a) dramatically increased defense spending (the bulk of which
went to “military equipment and supplies — guns, tanks, ships, planes and ammu-
nition —all of which require steel”), (b) established a new military draft, and (c)
created organizations and programs (such as the Marshall plan and NATO)
designed to achieve victory in the Cold War. The dissent next reiterated the
facts leading up to Truman’s seizure of the steel mills, noting that the morning
following the seizure, the President informed Congress of his actions and invited it
to act otherwise if it “deem([s] some other course to be wiser,” and that twelve days
later, in the face of no congressional action, the President again sent a letter to
Congress restating his position that “Congress can, if it wishes, reject the course of
action [ have followed in this matter.” The dissent further noted the evidence in the
record showing the importance of continued steel production to the war effort in
Korea. It concluded: “Even ignoring for the moment whatever confidential infor-

mation the President may possess as ‘the Nation’s organ for foreign affairs,” the
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uncontroverted affidavits in this record amply support the finding that ‘a work
stoppage would immediately jeopardize and imperil our national defense.””

Second, the dissent set forth its theory of Executive power. It argued that the
constitutional Framers intended to establish “an office of power and indepen-
dence” characterized by “initiative,” “vigor,” and “energy.” It then cited a long
list of Executive actions throughout U.S. history showing that “[w]ith or without
explicit statutory authorization, Presidents have. .. dealt with national emergencies
by acting promptly and resolutely to enforce legislative programs, at least to save
those programs until Congress could act.” It added that “Congress and the courts
have responded to such executive initiative with consistent approval.”

Third, the dissent turned to Truman’s seizure of the steel mills, and argued
“that the President was performing his duty under the Constitution to ‘take Care
that the Laws be faithfully executed ...."” The dissent reasoned:

Much of the argument in this case has been directed at straw men. We do not now have
before us the case of a President acting solely on the basis of his own notions of the
public welfare. Nor is there any question of unlimited executive power in this case. The
President himself closed the door to any such claim when he sent his Message to
Congress stating his purpose to abide by any action of Congress, whether approving
or disapproving his seizure action. Here, the President immediately made sure that
Congress was fully informed of the temporary action he had taken only to preserve the
legislative programs from destruction until Congress could act. ... The absence of a
specific statute authorizing seizure of the steel mills as a mode of executing the laws —
both the military procurement program and the anti-inflation program— has not
until today been thought to prevent the President from executing the laws. Unlike
an administrative commission confined to the enforcement of the statute under which
itwas created, or the head of a department when administering a particular statute, the
President is a constitutional officer charged with taking care that a “mass of legisla-
tion” be executed. Flexibility as to mode of execution to meet critical situations is a
matter of practical necessity. This practical construction of the “Take Care” clause
...was adopted by this Court in In re Neagle, ... and other cases. ... There is no statute
prohibiting seizure as a method of enforcing legislative programs. Congress has in no
wise indicated thatits legislation is not to be executed by the taking of private property
(subject of course to the payment of just compensation) if its legislation cannot other-
wise be executed.... Whatever the extent of Presidential power on more tranquil
occasions, and whatever the right of the President to execute legislative programs
as he sees fit without reporting the mode of execution to Congress, the single Pres-
idential purpose disclosed on this record is to faithfully execute the laws by acting in
an emergency to maintain the status quo, thereby preventing collapse of the legislative
programs until Congress could act. The President’s action served the same purposes as

ajudicial stay entered to maintain the status quo in order to preserve the jurisdiction of
a court.]

Notes and Questions

1. In contrast to Congress, the Executive Branch is hierarchically ordered.
The President sits atop, and exercises plenary power over, a massive bureaucracy
devoted to foreign affairs. Within the White House, the National Security Coun-
cil is charged with advising the President concerning foreign and military poli-
Cies relating to national security. Outside the White House, the Department of
State is the principal agent of the Executive Branch in the conduct of foreign
relations. The State Department operates over 250 diplomatic and consular
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usually means that the Federal Government as an undivided whole lacks power.
A seizure executed by the President pursuant to an Act of Congress would be
supported by the strongest of presumptions and the widest latitude of judicial
interpretation, and the burden of persuasion would rest heavily upon any who
might attack it. .

2. When the President acts in absence of either a congressional grant or denial
of authority, he can only rely upon his own independent powers, but there is a zone
of twilight in which he and Congress may have concurrent authority, or in which its
distribution is uncertain. Therefore, congressional inertia, indifference or quies-
cence may sometimes, at least as a practical matter, enable, if not invite, measures
on independent presidential responsibility. In this area, any actual test of power is
likely to depend on the imperatives of events and contemporary imponderables
rather than on abstract theories of law.

3. When the President takes measures incompatible with the expressed or
implied will of Congress, his power is at its lowest ebb, for then he can rely
only upon his own constitutional powers minus any constitutional powers of Con-
gress over the matter. Courts can sustain exclusive presidential control in such a
case only by disabling the Congress from acting upon the subject. Presidential
claim to a power at once so conclusive and preclusive must be scrutinized with
caution, for what is at stake is the equilibrium established by our constitutional
system.

Into which of these classifications does this executive seizure of the steel indus-
try fit? It is eliminated from the first by admission, for it is conceded that no con-
gressional authorization exists for this seizure. ...

Can it then be defended under flexible tests available to the second category? It
seems clearly eliminated from that class because Congress has not left seizure of
private property an open field but has covered it by three statutory policies incon-
sistent with this seizure.. ..

This leaves the current seizure to be justified only by the severe tests under
the third grouping, where it can be supported only by any remainder of execu-
tive power after subtraction of such powers as Congress may have over the
subject. In short, we can sustain the President only by holding that seizure
of such strike-bound industries is within his domain and beyond control by
Congress. ...

I did not suppose, and I am not persuaded, that history leaves it open to
question, at least in the courts, that the executive branch, like the Federal Govern-
ment as a whole, possesses only delegated powers. The purpose of the Constitution
was not only to grant power, but to keep it from getting out of hand. However,
because the President does not enjoy unmentioned powers does not mean that the
mentioned ones should be narrowed by a niggardly construction. Some clauses
could be made almost unworkable, as well as immutable, by refusal to indulge
some latitude of interpretation for changing times. I have heretofore, and do
now, give to the enumerated powers the scope and elasticity afforded by what
Seem to be reasonable, practical implications instead of the rigidity dictated by a
doctrinaire textualism.

~ The Solicitor General seeks the power of seizure in three clauses of the Execu-
Uve Article, the first reading, “The executive Power shall be vested in a President of
the United States of America.” Lest I be thought to exaggerate, I quote the inter-
Pretation which his brief puts upon it: “In our view, this clause constitutes a grant of
all the executive powers of which the Government is capable.” If that be true, it is



